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(i) 


STATEMENT OF THE QUESTION PRESENTED 


In an action based on fraud and negligence, are a licensed 
optometrist and an employing optician liable to their patient 
who complained to them of poor vision when examination re- 
veals to them the existence of a pathological condition of the 
patient's eyes which they cannot treat and which is unknown 
to the patient, when, as a result of their concealment of 
this condition, the patient subsequently loses his vision? 
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JURISDICTIONAL STATEMENT 


This is an appeal from an order granting the motions for summary 
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JURISDICTIONAL STATEMENT 


This is an appeal from an order granting the motions for summary 
judgment of the defendants, Joseph Friedman and Herbert G. Buxbaum 
(J.A. 15, 16). The order of the Court granting the appellees' motions 
for summary judgment was entered on March 26, 1957 (J. A. 16) and 
this appeal was noted April 17, 1957 (J. A. 17). 


Jurisdiction of the District Court is based upon Section 306, Title 
11 of the 1950 Edition of the Code of the District of Columbia and the 
jurisdiction of this Court is based upon Title 28, Section 1291, of the 
U.S. Code. 





STATEMENT OF THE CASE 


The plaintiff , for a six month period prior to April 28, 1956, had 
noticed a loss of vision in his right eye (J.A. 18). On that day, he 
went to the Rubin Optical Company, the trade name of a business owned 
and operated by the defendant Buxbaum (J.A. 20). There he stated to 
Buxbaum that he was having trouble with his eyes and wanted to be ex- 
amined to see if he needed glasses (J.A. 19). Buxbaum replied that 
his "doctor" was on vacation but that there was another "doctor" the 


defendant, Friedman, three doors away who would examine his eyes 
(J.A. 20). After Buxbaum made a telephone call to Friedman, the 
plaintiff went to see Friedman (J.A. 20). Friedman is an optometrist 
licensed by the District of Columbia Board of Optometry in accordance 
with the applicable provisions of the District of Columbia Code (J. A. 


39). His training, as required by statute, included anatomy and such 
pathology as is related to diseases of the eye (J.A. 41). Although by 

- statute Friedman could not’ render any treatment other than to examine 
eyes and prescribe glasses, he had, in the past, referred persons who 
needed surgical or medical treatment to practitioners or hospitals quali- 
fied to do so (J. A. 58). Friedman held himself out variously as Doctor 
Friedman, optometrist; Doctor Friedman, O.D. and Doctor Friedman, 
Eyesight Specialist (J. A. 60). 


In response to Friedman's questions the plaintiff informed him 
as to his loss of vision in the right eye and his smoking and drinking 
habits (J.A. 30, 53). 


Friedman then examined the plaintiff. The examination consisted 
of the plaintiff looking through various lenses and reporting his changes 
in vision to Friedman (J.A. 23). Friedman also used various appli- 
ances to examine the interior of the plaintiff's eyes with a light (J. A. 
53). Friedman observed in the plaintiff's eyes the presence of a 
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pathological condition (J. A. 52), which he could not treat (J. A. 57). 
Friedman informed Buxbaum by telephone of the existence of this condi- 
tion and Buxbaum made a notation of it (J. A. 50, 51) but did not advise 
the plaintiff of it (J. A. 32, 56). 


The plaintiff, after the examination by Friedman, immediately 
returned to the Rubin Optical Company where Buxbaum advised him 
that his glasses would be ready that evening (J. A. 25). He stated fur- 
ther that the right lense would have to be "different" than the left (J. A. 
25). The plaintiff then paid Buxbaum $27.00 for the glasses (J.A. 25). 
Buxbaum later, in accordance with the practice, paid Friedman $5.00 
for his examination (J. A. 59). 


Several hours later the plaintiff returned, tried the glasses, and 
told Buxbaum that he could see no better with the glasses than without 
them (J.A. 27, 30). Buxbaum told the plaintiff to wear the glasses, 
that his eyes would adjust themselves, and that he would eventually be 
able to see with them (J.A. 27). | 


Three weeks later the plaintiff returned to the Rubin Optical Com- 
pany and told Buxbaum that his eyes were getting worse, the glasses 
were not doing him any good and had no effect on his vision (J. A. 29, 
30). Buxbaum then told the plaintiff that he had a "toxic system," and 
should cut down on his smoking and drinking (J. A. 30). Buxbaum said 
that, in time, plaintiff would be able to see with the glasses but that if 
there was no improvement he would have to go to a doctor (J. A. 30). 
Buxbaum then sent the plaintiff to Friedman, who examined him as be- 
fore, but said nothing other than to agree with the plaintiff that his 
vision was becoming worse (J.A. 30). Neither defendant at any time 
advised the plaintiff of the need for immediate medical treatment 
(J.A. 32, 56). 


Late in July of 1956, the plaintiff went to another optometrist, 
who advised him to go to the Episcopal Hospital (J.A. 33). There, on 
July 30, 1956, his eyes were examined and his condition was diagnosed 
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as being an "optic atrophy of the right eye" (J. A. 12) which required 
immediate surgical treatment (J. A. 14) for which he was transferred 
to the George Washington University Hospital. 


Commencing on August 3, 1956, various surgical procedures 
were performed on the plaintiff which, on August 9, terminated in the 
removal of a tumor from his brain the size of a large walnut (J. A. 14). 
At the time of his discharge from the hospital, the plaintiff was unable 
to see anything out of his right eye but could read with his left (J. A. 
15). A few months after his discharge from the hospital the plaintiff 
had very little vision in his left eye, as well (J.A. 36). 


If the plaintiff had been advised and properly treated for the patho- 
logical condition at the time of his first examination by Friedman, most 
if not all of his vision would have been saved (J. A. 2, 3). 


The plaintiff's Amended Complaint (J.A. 1) was answered by both 
defendants (J. A. 4, 8) after which they filed motions for summary judg- 
ment (J.A. 10, 15) based upon the pleadings and depositions which set 
forth the above facts. Their motions were granted by the Court below 
(J. A. 16) after which the plaintiff filed a Notice of Appeal (J.A. 17). 


STATEMENT OF POINTS 


I. Since both of the defendants knew that the plaintiff's loss of 
vision for which he sought treatment was the result of a pathological 
condition which would not be aided by the glasses which they sold to 
him, they owed a duty to the plaintiff to advise him to seek the surgi- 
cal or medical treatment which they could not render. 





Il. The District of Columbia Code reaffirms the common law rule 
that an optometrist must advise his patient of conditions which he can- .. 
not treat so that the patient can receive the required treatment. a 





STATUTES INVOLVED 


Title 2, Section 501, D.C. Code, 1951 Edition. 
“Optometry” defined. 


The practice of optometry is defined to be the 
application of optical principles through technical 
methods and devices in the examination of the human 
eye for the purpose of determining visual defects, 
and the adaptation of lenses for the aid and relief 
thereof. (Act of May 28, 1924, 43 Stat. 177) 


Title 2, Section 511, D.C. Code, 1951 Edition. 


"Standard Examination - Qualifications of appli- 
cants." 


Any person over the age of twenty-one years, of 
good moral character, who has had a preliminary edu- 
cation equivalent to a two years’ course in a first- 
grade high-school (which shall be determined either 
by examination or by certificate acceptable to the 
Board as to work done in such approved institution), 
and who is a graduate of a school of optometry which 
maintains a course in optometry of not less than one 
thousand hours), shall be entitled to take the stand- 
ard examination. Such standard examination shall 
consist of tests in - 


(a) Practical optics. 
(b) Theoretic optometry. 


(c) Anatomy and physiology and such pathology 
as may be applied to optometry. 


(d) Practical optometry. 
(e) Theoretic and physiologic optics. 
(Act of May 28, 1924, 43 Stat. 180) 





SUMMARY OF ARGUMENT 


Both of these defendants knew the plaintiff was seeking their 
assistance because of a pathological condition, the existence of which 
was unknown to him, but which was causing him to lose his vision. 
They knew that the eyeglasses which they sold to him would not aid 
this pathological condition in any way. Since their failure to advise 
the plaintiff of this induced him not to seek the medical and surgical 
care required, both defendants are liable in negligence and fraud. 


The applicable statutory provisions do not alter the common 
law rule imposing liability upon the defendants. 


ARGUMENT 
I. 


Since Both Of The Defendants Knew That The 
Plaintiff's Loss Of Vision For Which He Sought 
Treatment Was The Result Of A Pathological 
Condition Which Would Not Be Aided By The 
Glasses Which They Sold To Him, They Owed 
A Duty To The Plaintiff To Advise Him To Seek 
The Surgical Or Medical Treatment Which They 
Could Not Render. 


Medical practitioners whose methods of treating patients are 
limited by statute, are under a duty to advise their patients of the 


existence of conditions which they cannot treat so that the patients 

will receive the treatment they require. Kelly v. Carroll, 36 Washington 
2d 482, 219 P. 2479, 19 ALR 2d 1174 (drugless healer); Janssen v. 
Mulder, 232 Mich. 183, 205 NW 159, (chiropractor); Willett v. 
Rowekamp, 134 Ohio St. 285, 16 NE 2d 457 (chiropractor). An- 
notation 19 ALR 2d 1174. As stated in Janssen v. Mulder, supra: 
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"When he undertook to administer treatment to 
her, he assumed the responsibility of determining 
whether the treatment he proposed to administer 
and afterwards did administer, was such as might 
reasonably have been expected to afford relief. To 
so determine, it was incumbent on him to use reason- 
able care and skill to ascertain whether the ailments 
were of the class to which his treatments applied. 

If not, it was his duty to so advise plaintiff, in order 
that she might receive the services of one familiar 
with such ailments." 


Here the defendants admittedly knew of the pathological condition 
and that their treatment would not cure it. Their failure to advise the 
plaintiff accordingly, is clearly negligent. 


The defendants are also liable in fraud if a jury should find that 
plaintiff was injured either as a result of representations made to the 
plaintiff by the defendants which were "either deliberate misrepresenta- 
tions or (made) with careless disregard as to whether the same were 
true or false, or the defendants, though holding themselves out as duly 
qualified and licensed . . . failed to exercise reasonable diligence, 


judgment and care in the circumstances." Page v. Comert, __ U.S. 
App. D.C. _, 243 F. 2d 245; Merchant v. Davies, _'‘U.S. App. 
D.C. _, 244 F. 2d 347. This rule is applicable to those rendering 
medical treatment. Hedin v. Minneapolis Medical Surgical Inst. , 

62 Minn. 146, 64 NW 158. 


The measure of damages is the same as in an action based on 
negligence, Langridge v. Levy, 2 Mees. & W. 519, except that the 
plaintiff is entitled to punitive or exemplary damages if the conduct 
of the defendants is found to be willful or deliberate. District Motor Co. 
v. Rodell, (D.C. Mun. App.) 88 A 2d 489. Such a judgment cannot 
be discharged in bankruptcy. Title 11, Section 35, U.S.C.A, Act of 
Jan. 7, 1922, 42 Stat. 354. 
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Both defendants represented to the plaintiff that the glasses they 
sold to him would be of assistance to him even after he told them that 
he did not observe any difference in his vision after he used them. 

This was a deliberate and willful misrepresentation by the defendants, 
both of whom knew, as a result of their examination that he had a patho- 
logical condition not curable or aided by glasses. This fr&ulent con- 
duct can be the basis for a judgment both for punitive and compensa- 
tory damages. 


The case should be submitted to the jury on both counts of the 
complaint, negligence and fraud. 


Il. 


The District Of Columbia Code Reaffirms The 
Common Law Rule That An Optometrist Must 
Advise His Patient Of Conditions Which He Can- 
not Treat So That The Patient Can Receive The 
Required Treatment. 


Admittedly, under the District of Columbia Code, an optometrist 
can do no more than to examine eyes and prescribe glasses to aid 
faulty vision. He cannot prescribe or sell medicines or perform sur- 
gery. Title 2 Sec. 501 D.C. Code, 1951 Ed. 


This statute also provides, however, in Section 511, that the 
examination given to optometrists "shall consist of tests in 


* * * (c) anatomy and physiology and such pathology as may be ap- 
plied to optometry." This presupposes not only the knowledge but the 
use of this knowledge when necessary. The only conceivable purpose 
and intent of this section is to reimpose upon the optometrist the com- 
mon law duty to advise a patient of the existence of a pathological 
condition which the optometrist recognizes but which he cannot treat. 
Having undertaken to examine the plaintiff, and during such examina- 
tion having recognized the existence of a pathological condition, the 
examining optometrist had a duty to communicate this knowledge to 
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the plaintiff. Having failed to so advise the plaintiff, the defendants 
Friedman and his employer Buxbaum, are liable to the plaintiff for 
damages suffered by the plaintiff as a result of their negligence and 
fraud. 


CONCLUSION 


The pleadings, affidavits and depositions which constituted the 
record of this case at the time of the granting of the Motion for Sum- 


mary Judgment, raised questions of fact as to whether or not the 
defendants’ conduct was negligent and fraudulent. The granting of the 
Motion for Summary Judgment was reversible error. 


Respectfully submitted, 


WILLIAM T. HANNAN 
JOSEPH F. CASTIELLO 
KENT D. THORUP 
RALPH F. BERLOW 
637 Woodward Building 
Washington 5, D. C. 
Attorneys for Appellant 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


STACY EVERS, 
Plaintiff Civil Action No. 4528-56 
Vv. 


) 

) 

) 

) 
HERBERT A. BUXBAUM 
T/A Rubin Optical Company 
) 

) 

) 

) 


and 
DR. JOSEPH FRIEDMAN, 


Defendants [Filed December 12, 1956] 


AMENDED COMPLAINT 
(Negligence - Fraud ) 


First Count 
Negligence 


1. This Court has jurisdiction in this matter, the amount in 
controversy exceeding Three Thousand Dollars ($3, 000, 00). 

2. Defendants, Joseph Friedman and Herbert Buxbaum, are 
registered optometrists doing business in the District of Columbia, 
and were engaged in the practice of optometry in the said District 
at all times pertinent to the matters pleaded herein. 

3. That the defendants, Joseph Friedman and Herbert Buxbaum, 
during the month of April, 1956, and prior thereto, held themselves out 
to the general public and to the plaintiff, Stacy Evers, to be doctors of 
optometry, learned, competent, and skilled in the practice of said art, 
and in the use of certain appliances and instruments used in the prac- 
tice of said art. 

4. That during the month of April, 1956, the plaintiff, Stacy 
Evers, consulted the defendants, Herbert Buxbatum and Joseph Fried- 
man, complaining of a condition affecting his eyes; and said plaintiff 
engaged the said defendants to treat this condition. 
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5. That plaintiff, Stacy Evers, relying upon the skill and judg- 
ment of the said defendants, underwent examination and treatment by 
the said defendants. 

6. That during the months of May, June and July, 1956, because 
of the negligent and careless manner in which defendants treated plain- 
tiff for the condition of which he complained and more particularly 
because of the negligence of the defendants in failing to discover and/or 
timely advise plaintiff of the presence of a tumor behind the eyes, the 
condition of plaintiff's eyes continued to worsen to a point where plain- 
tiff became totally blind in the right eye and almost totally blind in his 
left eye. 

7. That on or about August 4, 1956, plaintiff Stacy Evers was 
admitted to George Washington University Hospital, Washington, D. C., 
whereupon the aforesaid tumor was removed. 

8. As a result of the negligent, careless and unskilled treatment 
complained of in Paragraph 6 above, plaintiff suffered, now suffers 
and will in the future suffer great impairment in the use of his eyes, 
including total blindness of the right eye and almost total blindness of 
the left eye. As a result of the negligence of the defendants, plaintiff 
Stacy Evers suffered, now suffers and will continue to suffer great 
pain of body and mind; and has been, is now and will in the future con- 
tinue to be unable to perform his usual employment, as a result of 
which he has lost, is now losing and will in the future continue to lose 
the wages which he otherwise would have earned. 


9. The plaintiff was compelled to incur considerable expenses 


for medical treatment and attention for a considerable length of time, 
and is now incurring and will continue to incur such expenses. 

WHEREFORE, the premises considered, the plaintiff, Stacy 
Evers, demands judgment against the defendants, and each of them, 
in the sum of One Hundred Thousand Dollars ($160, 000.00). 
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SECOND COUNT 
(Fraud) 

1. The plaintiff adopts and incorporates herein the allegations 
of Paragraphs 1, 2, 3, 4 and 5 of the First Count. 

2. In the months of April and May the defendants caused the 
plaintiff's eyes to be examined and after said examination represented 
to the plaintiff that he was in need of eye glasses, and the plaintiff in 
reliance upon their representation, paid them the sum of Twenty-Seven 
Dollars ($27.00) for eyeglasses. The representation by the defendants 
that the eyeglasses would aid or in any way assist the plaintiff was 

false, and known by the defendants to be false, and said represen- 
tation was made by the defendants with the intent to deceive the plaintiff. 

3. In fact, the plaintiff did not require the use of eyeglasses, but 
had a tumor, the symptoms of which were plainly visible to the defen- 
dants in the course of the examination. As a result of the plaintiff's 
reliance upon the misrepresentation of the defendants, the plaintiff was 
unaware of the presence of said tumor. The condition of the plaintiff's 
eyes because of this continued to worsen to a point where the plaintiff 
became totally blind in the right eye and almost totally blind in his left 
eye. If the defendants had not deliberately concealed from the plaintiff 
the fact of the existence of this tumor, he would have received medical 
aid and saved most, if not all, of his ability to see. 

4. That on or about August 4, 1956, plaintiff, Stacy Evers, was 
admitted to George Washington University Hospital, Washington, D. C., 
whereupon the aforesaid tumor was removed. 

9. As a result of the fraud of the defendants, as set forth above, 
plaintiff suffered, now suffers, and will in the future suffer great im- 
pairment in the use of his eyes, including total blindness of the right 
eye and almost total blindness of the left eye. 

6. As a result of the fraud of the defendants, the plaintiff, Stacy 
Evers, suffered, now suffers, and will continue to suffer great pain of 
body and mind, and has been and is now and will in the future continue 
to be unable to perform his usual employment as a result of which he has 
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lost, and is now losing, and will in the future continue to lose the wages 
which he would have otherwise earned. 

4. The plaintiff was compelled to incur considerable expenses 
for medical treatment and attention for a considerable length of time, 
and is now incurring and will continue to incur such expenses. 

WHEREFORE, the premises considered, the plaintiff, Stacy 
Evers, demands judgment against the defendants, and each of them, 
in the sum of One Hundred Thousand Dollars ($100, 000.00). 

HANNAN & CASTIELLO 


/s/ BY: Ralph F. Berlow 


Woodwar ilding 
Attorneys for Plaintiff 


JURY DEMAND 
Plaintiff demands a trial by jury of the issues herein. 


/s/ Ralph F. Berlow 


[Certificate of Service] 


[Filed December 21, 1956] 


ANSWER OF DEFENDANT JOSEPH FRIEDMAN TO 
NDED COMP 


First Defense. 

The Amended Complaint and each count thereof fails to state a 
claim against the defendant Joseph Friedman upon which relief can be 
granted. 

Second Defense. 

1. The defendant Joseph Friedman admits the jurisdictional 
allegations of paragraph 1 of the First Count of the Amended Complaint. 

2. The defendant Joseph Friedman admits that he is a registered 
optometrist doing business in the District of Columbia and was engaged 





5 
in the practice of optometry in said District at the times alleged in 
the First Count of the Amended Complaint. The defendant Joseph 
Friedman denies that the defendant Herbert A. Buxbaum is a registered 
optometrist. 

3. The defendant Joseph Friedman admits the allegations of 
paragraph 3 of the First Count of the Amended Complaint insofar as 

they pertain to him alone. The allegations of paragraph 3 of the 
First Count of the Amended Complaint, not expressly admitted, are 
denied. 

4, 5and6. The defendant Joseph Friedman denies each and 
every allegation of paragraphs 4, 5 and 6 of the First Count of the 
Amended Complaint. 

7. The defendant Joseph Friedman is without knowledge or in- 
formation sufficient to form a belief concerning the allegations of 
paragraph 7 of the First Count of the Amended Complaint and therefore 
denies the same. 


8 and 9. The defendant Joseph Friedman denies each and every 
allegation of paragraphs 8 and 9 of the First Count of the Amended 
Complaint. 


Third Defense. 

1. The defendant Joseph Friedman adopts and reiterates his 
answers numbered paragraphs 1 to 5 inclusive in the Second Defense 
as to paragraph 1 of the Second Count of the Amended Complaint. 

2. Answering paragraph 2 of the Second Count of the Amended 
Complaint, the defendant Joseph Friedman, a registered optometrist, 
examined on April 28, 1956, at the request of the co-defendant Herbert 
A. Buxbaum, the eyesight of the plaintiff in order to inform the co- 
defendant of the best visual acuity which could be obtained by the plain- 
tiff for eye-glasses, the plaintiff having sought the purchase of glasses 
from the co-defendant Buxbaum. The examination of the plaintiff's eye- 
sight was not made by this defendant for the plaintiff but for the co- 
defendant Buxbaum, and defendant Joseph Friedman avers that there 
did not exist then or at any time any relationship, contractual or otherwise, 
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between the plaintiff and this defendant. This defendant denies that he 

made any representation whatever to the plaintiff or any state- 
ment to the plaintiff concerning the plaintiff's eyesight, but simply 
reported to the co-defendant Buxbaum on the 28th day of April, 1956, 
on his examination of plaintiff's eyesight and the type of glasses which 
would provide to the plaintiff the best visual acuity. Each and every 
other allegation of paragraph 2 of the Second Count of the Amended 
Complaint, not expressly admitted, is denied. 

3. Defendant Joseph Friedman denies the allegations of paragraph 
3 of the Second Count of the Amended Complaint. 

4. The defendant Joseph Friedman is without knowledge or in- 
formation sufficient to form a belief concerning the allegations of 
paragraph 4 of the Second Count of the Amended Complaint, and the re- 
fore denies the same. 

5- 7. The defendant Joseph Friedman denies the allegations of 


paragraphs 5, 6 and 7 of the Second Count of the Amended Complaint. 


Fourth Defense. 

Prior to, during the period, and ever since the times alleged in 
the Amended Complaint, the defendant Joseph Friedman was and still 
is a licensed and registered optometrist in the District of Columbia and 
engaged in the District of Columbia in the practice of optometry, and 
that at no time was he employed by the plaintiff nor did he undertake to 
examine or treat the tyes of the plaintiff or of any ailment or disease of 
the plaintiff's eyes. Defendant Joseph Friedman avers, upon infor- 
mation and belief, that on or about the 28th day of Apri], 1956, the 
plaintiff visited the Rubin Optical Company to purchase eyeglasses to 
improve his vision. A licensed optometrist not being present at that 

time at the place of business of the co-defendant Buxbaum, t/a 
Rubin Optical Company, the co-defendant Buxbaum employed this de- 
fendant Joseph Friedman, for a consideration to be paid by the co- 
defendant Puxbaum to this defendant, to measure the refractional ab- 
normalities of the plaintiff's eyes and to report back to the co-defendant 
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Buxbaum the type of lenses to provide the best visual acuity for improv- 
ing the plaintiff's vision, to the end that glasses, which the plaintiff 
had arranged to purchase from the co-defendant Buxbaum, could be 
furnished to said plaintiff. Plaintiff at no time employed this defendant 
to perform the aforementioned services, nor was there any arrange- 
ment between the plaintiff and this defendant, expressed or implied, 
for such employment or to supply the plaintiff with the glasses which 
he had arranged or was about to arrange to purchase from the co- 
defendant Buxbaum. This defendant made no statement or represen- 
tations to the plaintiff concerning his eyesight but reported back to the 
co-defendant Buxbaum the results of his examination of plaintiff's eye- 
sight. This defendant did not at any time enter into any arrangement 
with the plaintiff to diagnose or treat any condition relating to plain- 
tiffts eye or eyes, or as to the presence of any alleged ailment or 
disease affecting plaintiff's eye or eyes, nor did he at any time render 
any treatment of or for the plaintiff's eye or eyes or of any ailment or 
disease pertaining to plaintiff's eyeor eyes. 


Fifth Defense. 

At the time set out in the Amended Complaint, the defendant 
Joseph Friedman was and still is engaged in the practice of optometry 
and was and still is so licensed by the Board of Optometry for the 

District of Columbia, and that as such he was not authorized nor 
permitted by law to practice medicine, surgery, or to diagnose or 
treat the plaintiff's eyes or any diseases or injuries to the plaintiff's 
eyes, nor to prescribe for any drugs or medication for the treatment 
or examination of the plaintiff's eyes. 

This defendant further avers that on the 28th day of April, 1956, 
he examined the plaintiff's eyesight for and at the request of the co- 
defendant Buxbaum, t/a Rubin Optical Company, for the purpose of 
determining and and reporting to the co-defendant the plaintiff's 
visual defects and the adaptation of lenses for the aid and relief of such 
visual defects, and that this defendant performed such service for the 
co-defendant Buxbaum, and at no time undertook to diagnose or treat 
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any diseases of or injuries to plaintiff's eyes. 


/s/ Alfred M. Schwartz 
1420 New York Avenue N. W. 
Washington 5, D. C. 
Attorney For Plaintiff 
Joseph Friedman 


[Certificate of Mailing] 


[Filed December 22, 1956] 


ANSWER OF DEFENDANT HERBERT A. BUXBAUM 
TO AMENDED COMPLAINT 


First Defense 

The amended complaint and each count thereof fails to state a 
cause of action against defendant Buxbaum upon which relief can be 
granted. 

Second Defense 

1. The jurisdictional allegations of paragraph 1 are admitted. 

2. Defendant Buxbaum admits that defendant Friedman is a 
registered optometrist doing business in the District of Columbia en- 
gaged in the practice of optometry in said District during the times 
alleged. Defendant Buxbaum denies that he is a registered optometrist - 
or that he has at any time engaged in the practice of optometry. 

3. Defendant Buxbaum admits the allegations of paragraph 3 of 
the First Count insofar as they relate to defendant Friedman and denies 
each and every allegation of said praagraph with respect to himself. 

4, 5and 6. The allegations of paragraphs 4, 5 and 6 of theFirst 
Count are denied. 

7. Defendant Buxbaum is without knowledge or information suffi- 
cient to form a belief as to the allegations of paragraph 7 of the First 
Count and therefore denies the same. 

8 and 9. Defendant Buxbaum denies each and every allegation of 
paragraphs § and 9 of the First Count. 
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Third Defense 

1. Defendant Buxbaum adopts his answers numbered paragraphs 
1 through 5 inclusive in the Second Defense and incorporates the same 
herein by reference as to paragraph 1 of the Second Count of the Amen- 
ded Complaint. 

2. Answering paragraph 2, Second Count of the Amended Com- 
plaint, defendant Buxbaum denies the allegations of said paragraph and 
avers that plaintiff's visual acuity was measured on April 28, 1956 by 
defendant Friedman as a result of plaintiff's representations to defen- 
dants Buxbaum and Friedman of defective vision and his request that 
such determination of visual acuity be made, that such measurement 
was of the refractional abnormalities of the plaintiff's eyes for the 
purpose of adaptation of lenses for the aid of plaintiff's vision. No 
representations were made as to assisting the plaintiff's vision with 
eyeglasses, glasses having been prescribed, prepared and delivered to 
plaintiff as a result of the plaintiff's representations during the measure- 
ment of his visual acuity of the leneses which during measurement he 
represented as improving his visual acuity to the best possible extent. 

3. Defendant Buxbaum denies the allegations of paragraph 3 of 
the Second Count of the Amended Complaint. 

4. Defendant Buxbaum is without knowledge or information suffi- 


cient to form a belief as to the allegations of paragraph 4, Second Count 
of the Amended Complaint and therefore denies the same. 

2 - 7. Defendant Buxbaum denies the allegations of paragraphs 5, 
6 and 7 of the Second Count of the Amended Complaint. 

WHEREFORE, the premises considered, defendant Buxbaum 
prays this action be dismissed with costs against the plaintiff. 


LUBAR, NUSSBAUM & LIFF 
Attorneys for Defendant Buxbaum 


By /s/ Nathan M. Lubar 
and 
/s/ Harold J. Nussbaum 
[Certificate Of Service] 
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[Filed January 18, 1957] 


MOTION OF DEFENDANT JOSEPH FRIEDMAN 
FOR SUMMARY JUDGMENT 
The defendant Joseph Friedman moves the Court for summary 


judgment in his favor on the ground that a consideration of the com- 
plaint, answer, depositions, affidavit, and supporting exhibits which 
are expressly made a part of this Motion by reference, show that there 
is no genuine issue as to any of the material facts, and that said 
Joseph Friedman is entitled to a judgment in his favor as a matter of 
law. 

Among the grounds in support of said Motion are: 

1. The defendant Joseph Friedman is not shown to have been 
guilty of any negligence nor is there any genuine issue of fact in rela- 


tion thereto; 
2. The defendant Joseph Friedman is not shown to have violated 
any duty owed to the plaintiff Stacy Evers founded upon any obligation, 


contractual or otherwise, nor is there any genuine issue in relation 
thereto; 

3. There is no showing that there was any misrepresentation or 
fraud to the plaintiff Evers by the defendant Joseph Friedman, nor is 
there any genuine issue of fact in relation thereto. 

4. There is no privity of contract between the plaintiff and the 
defendant Joseph Friedman; 

5. The defendant Joseph Friedman as a licensed optometrist 
was under no legal obligation to make a medical diagnosis of plaintiff's 
ailment nor to inform or advise plaintiff of the existence of any ail- 
ment pertaining to plaintiff's health or physical condition; 

6. The activities of the defendant Joseph Friedman as a licensed 
optometrist are confined by statute to the practice of optometry as de- 
fined by Title 2, section 501 D. C. Code 1951 Ed; 

7. The defendant Joseph Friedman, by virtue of his license as 
an optometrist, is not possessed of any right to engage, nor is he other- 
wise entitled to engage, in the practice of medicine, surgery, or the 
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treatment of the eye, of the diagnosis of diseases of or injuries to the 
human eye, or the writing or issuing of prescriptions for the obtaining 
of drugs or medicines in any form for the treatment or examination of 
the human eye. (Title 2, section 519, D. C. Code, 1951 Ed.) 


/s/ Alfred M. Schwartz 

1 ew York Avenue N. W. 
Washington 5, D. C. 

Attorney for defendant Friedman 


[Certificate of Service] 


/s/ Ralph Berlow 
Attorney for Plaintiff 


/s/ Harold J. Nussbaum 
Attorney for defendant Buxbaum 


[Filed January 18, 1957] 

AFFIDAVIT OF ALFRED M. SCHWARTZ 
DISTRICT OF COLUMBIA, ss: 

ALFRED M. SCHWARTZ, being first duly sworn, deposes and 
says that Exhibit A hereto attached is a copy of the transcript from the 
records of the Episcopal Eye, Ear and Throat Hospital pertaining to 
plaintiff Stacy Evers, and Exhibit B is a copy of the "Final Summary” 
sheet taken from the records of the George Washington University 
Hospital pertaining to plaintiff Evers. 

Affiant further states that the annexed exhibits were supplied to 
your affiant at his request by Ralph Berlow, Esq., attorney for plaintiff 
Evers. 


/s/ Alfred M. Schwartz 
Subscribed and sworn to before me, a Notary Public in and for 


the District of Columbia, this 17th day of January, 1957. 


/s/ Jacob Permut 
Notary Public, D.C. 
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HOSPITAL REPORT 

[Filed January 18, 1957] 
To: Mr. Kent D. Thorup, Attorney 
Address: 637 Woodward Building, Washington, D.C. 
Name of patient: EVERS, Stacy H. 
Address: 1318 - 14th Street, N.W., Washington, D.C. 
Admitted to - Clinic July 30, 1956 Last Seen on October’ 1, 1956 
History: 

Chief Complaint: Both eyes began to burn and water 2 years 

' ago. This was off andon. Vision of right eye began to fail about 

a year ago and for past 6 months, has been very poor. History 
of ache back of right eye. 
Physical Examination: 

Left Eye Vision (with glasses) 20/30 (without glasses) 20/40 

Right Eye Vision - Hand movements 
The optic disc have blurring of the margins and possibly slight 
elevation, both eyes. Confrontation Fields - Hand Movements in 
central field, right eye and the perepheral field of left eye is 
contracted. Blood Pressure: 130/90 
Laboratory: 


Wassermann Test - Negative 


Operations performed: None 
Final Diagnosis: (including complications) 
Optic Atrophy, Right Eye 


Taken from Hospital Records December 
30, 1956 - Signed /s/ Margaret S. 
Bechtol, Superintendent, MARGARET 
S. BECHTOL, Deaconess 


[Filed January 18, 1957] EXHIBIT B 


THE GEORGE WASHINGTON UNIVERSITY 
HOSPITAL 


FINAL SUMMARY 


NAME: Evers, Mr. Stacy Hospital No. 1-49748 
ADMITTED: 8.3.56 DISCHARGED: 8.20.56 Physician: J. Williams 





- ‘ 
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FINAL DIAGNOSIS: Papilloma of choroid plexus of the 4th ventricle. 
Blindness in the right eye due to chronic, continued, 
intracranial pressure. 


HISTORY: This 33 year old white male was admitted because of loss of 
vision which he had for the past 1 1/2 years. The patent stated he first 
noted loss of vision in his right eye 1 1/2 years. The patient continued 
to loss vision until he could only see light in the right eye and could not 
determine any objects or even a hand when passed over his eye. The 
patient then began to notice visual loss in his left eye. The patient has 
had severe headaches since the age of 8. These headaches have been 
bilateral.. He has had no vomiting. 

PHYSICAL EXAM.: Blood pressure 120/80, respiration 16, pulse 65. 
General physical examination was within normal limits. Neurological 
examination showed the patient seemed to be easy going and was not 
particularly concerned about his condition. There was diminished smell 
on the right. There was diminished visual acuity on the left. The pat- 
ient was blind in the right eye except to light. The cranial nerves were 
otherwise intact. The pupil on the right side was bigger than on the left. 
It reacted slightly to light. There was diminished hearing on the right 
to watch tick. Bone conduction was greater than air conduction on the 














right, air conduction was greater than bone conduction on the left. 





Otherwise, the cranial nerves were intact. Gait was normal. Rom- 
berg was negative. Power was normal. Tone was normal. There was 
no atrophy, fasciculations or fibrillations. Coordination was normal. 





There was a very slight nystagmus on left lateral gaze. The patient 
could tap less well with his left hand than with his right. Sensory exami- 
nation was within normal limits. Reflexes were slightly more active 

on the right. 

LABORATORY DATA: Hemoglobin 15.6, 104.0%, volume of packed 
cells 52, white count 7,000, segmented 60, lymphocytes 36 and 4 
eosinophiles. Urinalysis showed negative albumin, negative sugar and 
rare leucocytes. Serology was negative. Blood type - O negative. 

Spinal fluid showed 0 WBC, protein 27, 23 RBC. 
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X-RAY: Skull x-rays showed the pineal to be faintly calcified and to lie 
in its normal position in the lateral view but could not be definitely iden- 
tified in the AP view. The sella turcica had a normal appearance. No 
areas of erosion were noted. Arteriogram showed excellent filling of 


the internal carotids and their branches and there was suggestion of 


hydrocephalus. Otherwise, their course was normal. Ventriculogram 
showed bilateral symmetrical dilation of the ventricular system. 
Theaqueduct and 4th ventricle could not be identified. 
ELECTROENCEPHALOGRAM: EEG normal. 

SURGICAL PROCEDURE: Posterior fossa exploration. 


Dictated by: R. E. Jacoby, M. D. 
Transcriber: B. Deschaine 


[Filed January 18, 1957] EXHIBIT B - continued 
PATHOLOGICAL DIAGNOSIS: Papilloma of choroid plexus. _ 
HOSPITAL COURSE: An L.P. was done while the patient was in the 
hospital which showed tremendous increased pressure. The patient 
had been noted to have bifateral papilledema and the fluid shot out 
through the manometer. After the lumbar puncture, the patient con- 
tinued to do well. However, he was scheduled for surgery after his 
arteriogram showed evidence of hydrocephalus but no localizing findings , 
It was noted after the ventricularogram that the patient had slight nystag- 
mus on right lateral gaze and he tapped with his left hand less well than 
his right hand. The patient was taken to surgery on 8.9.56 and posterior 
fossa exploration was done. This posterior fossa exploration revealed 
a large papilloma situated at the 4th ventricle between each cerebellar 

_ hemisphere. This tumor was about the size of a large walnut. It was 
removed in pieces and after the last piece was removed, which seemed 
to have elongated process on it; cerebral spinal fluid was noted to flow 
through the 4th ventricle. Dye injected into the lateral ventricle at that 
time came through quickly. Post operatively the patient did exceedingly 
well. He continued to improve until the 4th day when it was noted that 
the vision in the left eye was more impaired and he could not read. 
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However, this gradually cleared up and at the end of a week's time he 
was able to see as well as prior to surgery. However, he had no 
appreciable gain of vision in his right eye. The patient was discharged, 
then able to read with his left eye with continued loss of vision in his 
right eye, otherwise improved. 


/s/ R, E. Jacoby 
B. Deschaine 


[Filed March 2, 1957] 


MOTION OF DEFENDANT BUXBAUM FOR SUMMARY 
UDGMENT 


The Defendant Herbert A. Buxbaum, by and through his counsel, 
moves the Court for summary judgment in his favor on the ground that a 
consideration of the complaint, answer, depositions, affidavit, support- 
ing exhibits, the motion for summary judgment in behalf of Defendant 
Friedman, and plaintiff's opposition thereto, which are made a part of 
this Motion by reference, demonstrate that there is no genuine issue as 
to any of the material facts, and that said Buxbaum is entitled to a judg- 
ment in his favor as a matter of law. 

The grounds for this Motion include: 

1. Defendant Buxbaum is not shown to have been guilty. of any 
negligence, nor is there any genuine issue of fact in relation thereto. 

2. Defendant Buxbaum is not shown to have defaulted in any duty 
owed plaintiff, nor is there any genuine issue of fact in relation thereto. 


3. Defendant Buxbaum is not shown to have committed any fraud 


or misrepresentation, nor is there any genuine issue of fact in relation 
thereto. 

4. Defendant Buxbaum is not and has never been an optometrist, 
nor has he ever held himself out to be such, nor was he under any obli- 
gation to diagnose or inform or advise plaintiff as to the existence of 
any condition of the plaintiff's health. | 
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19 5. Defendant Buxbaum is not entitled, as a matter of law, to 
engage in the practice of medicine, surgery, or the treatment or diag- 
nosis of the eyes or any other organ, or the healing art in any form 
(D.C. Code 195}, Title 2, Sections 102 and 502). 
LUBAR, NUSSBAUM & LIFF 
Attorneys for Defendant Buxbaum 
by 
/s/ Nathan M. Lubar 
/s/ Harold J. Nussbaum 
[Certificate Of Service] 


[Certificate of Mailing] 


[Filed March 26, 1957] 


ORDER FOR SUMMARY JUDGMENTS FOR 
DEFENDANTS 


This cause coming on to be heard upon the separate motions 
for summary judgment filed herein by the defendants Joseph Friedman 
and Herbert A. Buxbaum, and after consideration of the pleadings, 
depositions, affidavit and exhibits, the memoranda of points and 
authorities, and after oral arguments by counsel for the parties hereto, 
it appearing to the Court that the plaintiff Stacy Evers does not have or 
possess any cause of action against the defendant Joseph Friedman nor 
against the defendant Herbert A. Buxbaum, and accordingly there does 
not exist any triable issue upon liability as to either defendant, and 
therefore there exists no genuine issue as to any material facts, and 
that each of the defendants is entitled to a judgment in his favor as a 
matter of law, it is by theCourt this 26th day of March, 1957, 

ORDERED: 

That the defendants’ separate motions for summary judgment 


be and the same are hereby granted; and it is further 

ADJUDGED AND ORDERED: 

That the plaintiff Stacy Evers recover nothing from the defendant 
Joseph Friedman and that the plaintiff Stacy Evers recover nothing from 
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the defendant Herbert A. Buxbaum, but that judgments are 
entered herein in favor of each of said defendants. 


_/s/ Matthew F. McGuire 
JUDGE, 


PRESENTED BY: 


/s/ Alfred N. Schwartz 
Attorney for defendant 
Joseph Friedman 


/s/ Harold J. Nussbaum 
Attorney for defendant 
Herbert A. Buxbaum 


SEEN: 


/s/ Ralph F. Berlow 
Attorney for plaintiff 


Stacy Evers 


[Filed April 17, 1957] 
NOTICE OF APPEAL 

Notice is hereby given that Stacy Evers, plaintiff in the above 
named matter, hereby appeals to the United States Court of Appeals 
for the District of Columbia from the: 

(1) Judgment of March 26, 1957 granting defendants' motions 
for Summary Judgment. 

HANNAN & CASTIELLO 


By: /s/ Ralph F. Berlow 
637 Woodward Building 
Washington 5, D. C. 


SERVE: 


Nathan Lubar, Hsq. 
Woodward Building \ 
Washington, D. C. 


Alfred M. Schwartz, Esq. 
1420 New York Avenue, N. W. 
Washington, D. C. 
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EXCERPTS OF PROCEEDINGS 
Washington, D. C. 
Thursday, December 6, 1956. 

Deposition of STACY EVERS, a plaintiff, called for examination 
by counsel for defendant Dr. Joseph Friedman, 

* * x * * 

EXAMINATION BY MR. SCHWARTZ 

Q. Will you please state your full name? A, Stacy Herbert 
Evers. ; 

ak * a * cd 

Q. Dol understand that you have been having some trouble with 
your eyes during the past year -- A. Yes, sir. 

Q. -- or more? A. Yes, sir. 

Q. When did you first observe any difficulty with your eyes or 
with your vision? A. Well, I noticed six months before I had my eyes 
examined that my right eye was getting bad. 

Q. Six months before you had your eyes examined where? 

A, At Fourteenth and U Streets, Northwest. 

Q. So that your first observation or noticing any difficulty with 
your eyes was about six months before that time? A. Well, my eyes 
had been burning some and had given me a little trouble that way for 
a couple of years, but my vision was good up until that time. 


Q. In other words, you had pain in your eyes? A, Some, yes, sir. 


Q. But it didn't, so far as you could observe, affect your vision 
until about six months before you had gone in to have your eyes looked 
at; is that right? A. Yes, sir. 

Q. Now, had you been to any doctor prior to that time about 
your eyes or about the pain in your eyes? A. No, sir. 

Q. Had you had any medical attention at all prior to, let us say, 
April of 1956, from any doctor or physician for anything at all? 


A. No, sir. 
* : * * *x * 
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Q. Any illnesses or diseases of any kind for which you had seen 
a doctor ? A. No, sir. 

Q. So that you have had no occasion to see any doctor or 
physician or attend any hospital or medical clinic for any medical 
attention over a three-year period prior to April or so of 1956; is 
that correct? A. That is correct. 

Q. Now, when you first observed difficulty and an impairment 
of your vision, which you say was about six months before April which 
would have been in the latter part of 1955; what did you observe before 
that condition? Did it appear to be getting steadily worse, that is, 
your vision appeared to be getting poorer and poorer? A. Yes, sir. 

Q. Had you ever worn any glasses or any kind of spectacles 
prior to 1956? A. No, sir. | 

Q. Had anyone ever prescribed for you any spectacles or eye- 
glasses prior to 1956? A. No, sir. 

x * ae aE zs 

Q. Now, directing your attention to April of 1956; I understand 
on or about that date you made a visit to the office or place of business 
of the Rubin Optical Company? A, Yes, sir. 

Q. Who referred you to the Rubin Optical Company? A. Mary. 

Q. What is her last name, Mary what? A. Mary Holland. 

Q. Had she ever been there and purchased glasses there? 

A. No, sir. 

Q. She simply recommended the place to you; is that it? A. Yes, 
sir. 

* aK * a * 

Q. So far as you can remember, then, the only one you saw was 
a man in the place; is that right? That is the only one you saw and 
spoke to? A, Yes, sir. 

Q. And what did youtell him? A. I told him I was having 
trouble with my eyes and I wanted to get them examined and see if I 

needed glasses. 
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Q. And do you remember the date of that visit? A. No, sir, it 
was on Saturday is all I know. 

Q. And the month was April? A. Yes, sir. 

Q. April 1956? A. Yes, sir. 

cd ac a x * 

Q. All right. Now, what did this man say to you after you told 
him what you have just mentioned? A. He said that their doctor was 
on vacation and asked me to go down the street about three doors to 
another building, that there was a doctor there who would examine my 
eyes for him. 

Q. And was that the only conversation you had at that time? 

A. He said that he would call and tell this person that I was 
coming and for me to go on down there; that was all. 

Q. Is that the substance of all the conversation you had with him 
at that time? A. Yes, sir. 

Q. And while you were there did he make the telephone call or 
make the call? A. He was making acall. I don't know if that was the 
one or not. 

Q. Did you immediately after getting that information from that 


gentleman go down the street to the place which he designated? A. Yes, 


sir. 

Q. Where was that located? A. I don't remember the number 
of the building. It was about three or four buildings down from his 
building. 


Q. Now, the Rubin Optical Company is located right at the corner 


of Fourteenth and U Streets on the southwest corner; isn't that right? 
A. Yes, sir. 

Q. And the place where you were to go to have your eyes 
examined for glasses was in the same block just a few doors down, is 
that so? A. Yes, sir. 

*% % * eK Sd 

Q. All right. Now, so you then left the address at Fourteenth 
and U at the corner, the Rubin Optical Company, and went on down to 
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this other place? A. Yes, sir. 

Q. Did you know the name of the man who was going to examine 
you or were you told what his name was? A. I was told but I don't 
remember. t 

Q. Well, would the name Friedman refresh your recollection? 
A. It seems that was it. 

Q. And so you went in to that address, then, this place just a 
few doors down, and did you go in alone or did the same people 
accompany you, , Mrs. Holland and her seven-year-old son? A. 
Yes, sir. 

x * x ae 4 

Q. Did the man whom you saw give you his name as being 
Friedman? A, I don't remember. 

Q. And did you see anyone else or talk to anyone else in his 
place, that is, in Friedman's place? A. No, sir. 


Q. All right. Now, what did you say to him or didn't you have 
to say anything to him? A. Well, he met me as we went in and I told 
him that I had come for an examination, the other gentleman had . 


called him or was supposed to have called him. 

Q. And is that about all that you said? A, Yes, sir, that is 
about all. 

Q. You can't remember having said anything else to him at that 
time? A. No, sir. 

Q. And what did he reply? A. I don't remember that he replied 
anything. | 

Q. Now, after you told him that what did he say to you or have 
you do, if anything? A. We walked into a small room and he had me 
sit down before a machine to examine my eyes. 

ci XE * ae aK 

Q. So that just you went in alone and were in this little room 
and seated in the chair with Mr. Friedman or Dr. Friedman; is that 


right? A. That's right. 
* * 
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Q. Did he ask you what was the trouble that you were having in 
being able to see, about your vision? A. Yes, sir. 

Q. And what did you tell him? A. I told him I was having trouble 
seeing with my right eye, that my vision was getting poor. 

Q. Did he ask you what kind of trouble you were having seeing 
with your right eye? A. I don't recall. 

Q. Did you tell him that you could see all right with your left 
eye? A. Yes, sir. 

Q. And could you see all right with your left eye? A, Yes, sir. 

Q. Did he ask you whether you had any pain in your eye? A, I 
don’t remember. 

Q. Do you remember whether you told him if you had any pain 
in your eye? A. I told him my eyes had been burning and watering. 

Q. Do you remember telling him anything else about your eyes? 
A. No, sir. 

Q. Did he ask you about what kind of trouble you were having 

with your vision and seeing, to have you describe it a little more 
fully to him or anything in substance like that? A. Not that I remember. 

* ; % % * * 

Q. And how much drinking do you do, speaking as of April 19, 
1956? How much drinking at that general period would you have 
occasion to do? A. Well, I drank practically every week end on Saturday 
evenings and Sunday mornings. a 

Q. How about during the week between Monday and Friday? 

A. Sometimes I would take a drink after work. 

Q. And would that be simply an occasional drink or would that 
mean drinking consistently? A. No, sir, just an occasional drink. 

Q. Just an occasional drink? A. Yes, sir. 

Q. On week ends would you drink more than you would drink on 
any occasion during the week? Is that right? A. Yes, sir. 

Q. And how much drinking would you do on week ends, say on a 
Saturday or Sunday? A. Well, I would buy a pint of whiskey when I got 
off from work Saturday afternoon and sometimes I would have part of it 
left after I went back to work Monday. 
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Q. So, did anyone else help you drink that pint or whatever you 
would drink, or would you drink that pretty much by yourself, whatever 
was consumed? A. Mostly by myself. 

Q. So that your alcohol consumption would be approximately a 
pint of whiskey over the week end or a little less; is that right? A. Yes, 
sir. 

Q. Now, after you had these conversations in which nothing else 
was said that you can remember, except what you have related to us so 

far, and you were seated in this chair, is that right? A. Yes, sir. 

Q. What did Dr. Friedman do in the way of examination? A. He 
had me to look through a machine and there was one eye I could see out 
of and one that was closed off, at some figures or printing on a chart 
on the wall. 

Q. In other words, he simply had you sit in a chair and look 
through a machine? You would look at a chart which was located on 
the wall or beyond the machine; is that right? A. Yes, sir. 

Q. And he would tell you to look and tell him what you could see 
looking through that machine; is that right? A, Yes, sir. 

Q. And then you would tell him what you could see, that you 


could see with one eye in a certain way and with another eye you 
couldn't; is that right? A. Yes, sir. 

Q. And what else occurred? A. Nothing other than looking 
through the glass. Then he would change -- he kept changing the 
lenses. or something. The machine would click and he asked me to 
tell him when I could see better or worse and I did. 


Q. As you would look through this machine he would in some way 

change the lenses on the machine? A. Yes, sir. 

Q. And as you would look through the changing lenses or the 
different lenses after each was changed you would repeat to him whether 
you saw better or didn't see better looking through each of those lenses 
and with each eye; is that right? A. Yes, sir. 
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Q. Now, did he also ask you to look at some point up on the wall 
or a light or anything, or any object, while he looked into your eye with 
any sort of a machine? A, No, sir. 

Q. Now, did that complete the examination when he did all of 
those things? I mean, was that all that he did? A, Yes, sir. 

Q. Then, when you were through what did you do, get up out of 
the chair? A. Yes, sir. 

Q. And then, what then? Where did you go? A, I left his 
building and went back to Fourteenth and U where I went to visit first. 

Q. Now, before you went back to Fourteenth and U to the Rubin 
Optical Company, did you have any further conversation with Dr. 
Friedman, any further talks? A. Yes, sir. 

Q. What was the conversation you had with him? A. I asked him 

if I had cataracts and he said no. 

Q. Is thatall? A. No, sir, he said that my right eye was weaker 
than my left eye. That is all that I remember. 

Q. So that there was no other conversation between you and Dr. 
Friedman on that day other than what you have related? A. That is all. 

Q. And did he tell you what kind of glasses you needed or anything 
like that? A. No, sir. 

Q. Did he tell you anything about the results of any examination ? 
A. No, sir. ; 

Q. Did he give you any medicine or anything for your eyes ? 

A. No, sir. 

Q. Or any medication or any prescription or put anything into your 

eyes at any time? A. No, sir. 


Q. He didn't touch your eyes in any way; is that right? A. No,sir. 


Q. Now, after leaving Dr. Friedman's place you then went back 
to the Rubin Optical Company? A. Yes, sir. 

Q. Now, before that did you pay Dr. Friedman anything for his 
examination? A. No, sir. 


a 
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Q. Did he ask you to pay him anything? A. No, sir. 

Q. Did he give you anything to indicate there was any charge by 
him for the examination to you? A. No, sir, 

Q. You then went back to the Rubin Optical Company? Did you 
go back there immediately after leaving Dr. Friedman's? A, Yes, sir. 

Q. And whom-did you see when you went back? A. The same 
gentleman I spoke to before. 

Q. That was the same gentleman in the Rubin Optical Company 
whom you had seen before you went to Dr. Friedman's? A. Yes, sir. 

Q. Now, what conversation did you have with him? A. He said 
that for me to come back at 7:30 that night and he would have the glasses 
ready for me, and it was in the conversation some way that the right 
lens would have to be different from the left, and then, he had me to 
pick out the frames for the lens: and that was it. 

Q. That all transpired when you left Dr. Friedman's and were 
in the place of the Rubin Optical Company? A, Thats right. 

Q. Did you make the selection of the kind of frames you wanted? 
A. Yes, sir. 

Q. And did he tell you anything else at that time? A. He asked 
me if I wanted to leave a deposit on the glasses, and I told him, no, 
that I would pay for them. | 

Q. That you would pay for them then or you would pay for them 
when you got them? A, I would pay for them then. 

Q. Did you pay for them then? A. Yes, ‘sir. 

Q. Do you remember how much you paid? A. $27. 

Q. And who did you pay that to? A. The same gentleman I was 
speaking to. ; 

Q. And that was in the Rubin Optical Company? A. Yes, sir. 

Q. When all of this took place after you had left Dr. Friedman's 
place and went back to the Rubin Optical Company's place at the corner 
of Fourteenth and U, Mrs. Holland and her son were still there with you? 
A. Yes, sir. 
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Q. And noone else? A. No, sir. 
Q. Now, have you related to us all of the conversation that took 
place between you and this gentleman in the Rubin Optical Company 
or is there something else that may have occurred or did occur in the 
way of conversation? A. That's all I remember at that time. 
Q. You can't remember anything else? A. No, sir. 
Q. Now, about what time of the afternoon was that, or day? 
What time of the day was it, was it morning or afternoon? A, It was 
between 10:30 and 12:00 o'clock, I would say. 
Q. Inthe morning? A. Yes, sir. 
Q. And you were to come back after 7:00 that evening; is that 
right? A. 7:30. 
Q. Now, did you then return? A. Yes, sir. 
Q. And what time did you return, then, that same evening? 
A. Icame back at 7:00 o'clock. 
At 7:00 o'clock? A, Yes, sir. 
That same evening? A. Yes, sir. 
And that was on a Saturday evening in April of 1956? A, Yes, 


> 


Who was with you when you returned? A. I was alone. 

You were alone? A. Yes, sir. 

Where was Mrs. Holland, then? A. She was at home. 

And her home would at at? A. 1418 Fourteenth Street, North- 


That is where you were living at that time? A. Yes, sir. 
And the little boy, her son, was with her? A. Yes, sir. 
Now, when you went in at 7:00 o'clock that Saturday evening 


whom did you see? A. The same gentleman. 


Q. By the "same gentleman" you mean the same gentleman in 
the Rubin Optical Company? A. That's right. 

Q. Not the same Dr. Friedman who had examined your eyes ? 
A. No. 
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Q. And when you saw him what conversation did you have with 
him? A, I asked him if the glasses were ready, and he said yes, and 
gave them to me, and I put them on and turned around and looked across 

the street at a sign on another building and told him that I couldn't 
see any better out of glasses than I could otherwise. In other words, I 
could not see any better with them than without them. They didn't help 
any. 

Q. You told him that you didn't think the glasses helped your 
vision any? A. That's right. 

Q. Was that true as to both eyes or was it true only to the one eye? 
A. It didn't help either eye. ; 

Q. Did you tell him it didn't help either eye? A, Yes, sir. 

Q. And what did he say? A. He said for me to wear the glasses 
and get used to them and that my eyes would adjust themselves, or that. 
I would get to where I could see later on. 

Q. And did you have any other conversation with him? A. No, sir. 

Q. Did he tell you anything else? A. Not thatI recall. . 

Q. Did you say antyhing else to him? A, No, sir. 

Q. Now, you had paid for the glasses earlier in the day, around 
noon, when you were there? A, Yes, sir. 

Q. So you then took the glasses out. Did you.wear them out? 

A. Yes, sir. 

Q. And where did you go from there? A. I went from there to 
my brother-in-law's apartment on Rhode Island Avenue, Northwest. 

* * ok * x 

Q. What hundred block? A. It must be the 1500 block. It must 
have been. I am not sure. 

* * * * * 

Q. Now, how long did you stay there? A, Approximately an hour. 

Q. And then where did you go? A, I left from there and started 
back to Fourteenth Street. | 
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Q. And where did you wind up? A. JI wound up in No.4 Precinct. 

Q. In connection with what? A. I was picked up for drunk. 

Q. Where had you consumed the liquor that made you drunk? 

MR. BERLOW: He didn't say he consumed any. 

THE WITNESS: I was not drunk. 

BY MR. SCHWARTZ: 

Q. I just took it for granted that you were drunk when you said 
you were arrested for being drunk. Had you had anything to drink? 
A. Yes, sir. 

Q. Where had you had whatever it was that you had to drink? 
A. Ihad taken -- I had drank it at my apartment. 

Q. When did you get over there? Was that after visiting your 
brother-in-law or was that before you went to see him? A, That was 
after visiting my brother-in-law. 

Q. Had you had anything to drink before going in to Dr. Friedman's 
to be examined, to have your eyes examined? A. No, sir. 

Q. Now, between that time and the time that you went back to the 
Rubin Optical Company and paid for your glasses, had you had anything 
to drink in that short interval of time? A. Would you mind repeating that? 

Q. You told us earlier in your testimony your first visit was to the 
Rubin Optical Company test and from there you went to Dr. Friedman's ? 
A. Yes, sir. 

Q. A few doors down in the same block? A. Yes, sir. 

Q. And then from there you went back to the Rubin Optical 


Company where you were told to come back and pick up your glasses 
at 7:30 that evening. Had you had anything to drink in between that time, 
between the time you left Dr. Friedman's and the time you went in to the 
Rubin Optical Company? A. No, sir. 
31 Q. You have hesitated in giving your answer for several seconds 
and I am wondering whether this would refresh your recollection. There 
is a liquor store right in that block, isn't there? A. I don't recall. 
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Q. Do you remember whether you made any stops to buy any 
liquor? A, No, sir, I didn't buy any. 

Q. Did you have any liquor on your person when you went in to 
have your eyes examined by Dr. Friedman? A, No, sir. 

Q. Now, where did you do whatever drinking you did between the 

time you left the Rubin Optical Company after going there at 7:00 o'clock 
until you were picked up by the police? A. When I stopped at my 
brother-in-law's we drank some there and after I left his place then . 
I was picked up. I didn't drink anything from the time I left his apart- 
ment until I was picked up. 

Q. What did you drink at your brother-in-law's? 

x % Bd xe 3 

A. I taken 2 drinks of whiskey. 

Q. Just 2 drinks? A. That is allI recall. 

Q. Did you mix it with anything? A. No, sir. 

Q. And whatever condition you were in when you were arrested 
was a result of just having had two drinks of whiskey? A. To the best 
of my knowledge. 

a * * 

BY MR. SCHWARTZ: 

Q. Now, when did you next have occasion, if at all, to again go 
to the Rubin Optical Company? A. It was approximately three weeks 
later that I went. 

Q. And what day of the week was it that you went? A. It was on 
Saturday. 

Q. So it would have been on another Saturday three weeks follow-. 
ing this previous visit? A. Yes, sir. 

% ae cd x Ed 

Q. And whom did you see on that occasion at the Rubin Optical 
Company? A, The same gentleman I had talked to before. 


Q. And by that you mean the same gentleman whom you talked 
to before in the Rubin Optical Company? A. Yes, sir. 
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Q. Not Dr. Friedman? A. No, sir. 

Q. And what conversation took place then? A. I told him that my 
eyes were still getting worse and that the glasses were notdoing me any 
good, and that I couldn't see through them to any effect. 

Q. And what did he say? A. He asked me if I drank or if I 
smoked and I told him yes, and he told me that I had a toxic system and 
for me to cut out drinking and to cut down halfway on my smoking, and 

that I would get to where I could see through the glasses if I con- 
tinued to wear them. 

Q. Is that all he told you? A. No, sir. He said that if my eyes 
didn’t get better, through the conversation some way, that I would have 
to go to the hospital or to a doctor. 

Q. Did he tell you what hospital you ought to go to? A. No, sir. 

Q. Didn't he tell you that it would be a good idea for you to go to 
the Episcopal Eye, Ear and Throat Hospital? A. I have overlogked 
something here. Before or after, I don't remember exactly which, but 
he had me to go back down to this other place for another examination. 
I went down and saw the same doctor that examined my eyes before. 

Q. That was Dr. Friedman; is that right? A. To the best of 
my knowledge. 

Q. And what examination did he make on this occasion? A. He 
gave me the same examination as he did before and I told him my eyes 


were getting worse, and he said, yes, that my sight was worse then than 
it was before. I guess that was about all that was said. 

Q. You say you guess that's all that was said? A. That is allI 
remember. 


Q. He simply told you that your vision was worse than it was 
before? A. Yes, sir. 

Q. You had no other conversation with him? A. Not thatI recall. 

Q. And he said nothing else to you? A. I don't remember if he did 
or not. I don't think so. 
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Q. You don't remember anything else that he said; is that right? 
A. That's right. . . 

Q. And did he make any charge to you? A, No, sir. 

Q. Did he give you any bill for his services? A. No, sir. 

Q. Did you pay him anything? A. No,.sir. | 

Q. Have you ever received any bill from him for any services? 
A. No, sir. . 

MR. BERLOW: Other than the $27 that he paid for the glasses? 

MR. SCHWARTZ: I am speaking of Dr. Friedman. He never got 
any bill from Dr. Friedman? | 

MR. BERLOW: You mean a bill with his name on -- 

MR. SCHWARTZ: I mean any type of a charge or bill from Dr. 
Friedman. I am not speaking of the Rubin Optical Company. 

BY MR. SCHWARTZ: : 

Q. Your answer was correct, wasn'tit? A. No, sir, I didn‘t 
get any bill from him. 

Q. Now, this trip back to Dr. Friedman when he examined your 
eyes exactly as he had previously done and said that your vision was 
worse than it had been on the previous examination some three weeks 
before, was that examination made the same day that you went back to the 
Rubin Optical Company three weeks after getting your glasses? A, Yes, 
sir. 3 

Q. Was that the last time you ever saw Dr. Friedman or went in 
to his place of business? A. Yes, sir. ; 

Q. You have never seen or talked to him or had any conversation 
with him at any time other than on those two occasions, and those were 
the only two visits to his place of business? A, That's right. 

Q. Up to the very present day? A. Yes, sir. 

Q. Now, after you went back, after you had this second visit to 
Dr. Friedman you went back in to the Rubin Optical Company? A. Yes, 
sir. | ee : 

Q. What conversation did you have there with anyone and with whom? 
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A. That is when he told me that or asked me how much I drank or 

how much I smoked, and told me if I continued to wear the glasses that 
my eyes would get better and if they didn't that I would have to go toa 
hospital or a doctor. 

Q. Now, I asked you whether or not he mentioned to you that you 

_ should go to the Episcopal Eye, Nose and Throat Hospital. Did he 
mention that hospital by name? A. No, sir. 

Q. Did he mention to you with reference to the name of any doctor 
that you should see? A. No. 

Q. Did he mention or describe to you the kind of a doctor you 
should see for your eyes? A. No, sir. 

Q. Did you know what an opthalmologist is? A. No, sir. 

Q. Do you remember his using that term or the words “eye 
doctor"? A. Neither, that I remember. 

Q. Did you ever hear of the use of the word pathology? A. I 
don't recall. 

Q. Do you remember the man in the Rubin Optical Company saying 
to you following your visit to Dr. Friedman's place of business, either 
after the first visit or the second visit, that you had some positive 
pathology or something wrong with the eyes themselves rather than 

Simply with your vision? A. No, sir. 


Q. And that he suggested you consult an eye doctor or an eye 
hospital? A. No, sir. 


Q. The only mention of that, then, was made that if you continued 
to have trouble with your eyes then you ought to go to a hospital or a 
doctor; that was the only mention that was made? A, Yes, sir. 

Q. And that was made to you after the second visit or after the 
first visit? A. After the second visit. 

Q. And that was said to you in the Rubin Optical Company after 
your second visit by the man at the Rubin Optical Company ? A. Yes, sir. 

Q. After he told you that if you continued to have trouble -- did 
you continue to have. trouble with your eyes? A. Yes, sir. 
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Q. How soon afterwards did you go to a hospital or to an eye 
doctor? A. It was afew weeks -- I don't recall exactly how long -- 
but I went to 975 E Street downtown for an examination, and the doctor 
there told me that there was nothing they could do and recommended the 
Episcopal Hospital. 

7 | Q. And the place that you went to at 975 E Street, do you know the 
name of that place? A. That was the address that I was given. That is 
the only address I know of. 

Q. You don't know the name of the firm? A. No, sir. 

Q. Is that 975 E Street, Northwest? A, It is the 975 “ptical 
Building, E Street. 

Q. Did that man, whoever it was, tell you what was wrong with 
your eyes? A. No, sir. 

Q. So he said simply that you ought to go to a hospital, too, and 
he told you to go to the Eye, Ear and Throat Hospital? A. Yes. 

MR. BERLOW: Did you say "too"? 

MR. SCHWARTZ: He said that the man in the Rubin Optical 
Company told him that if he continued to have trouble with his eyes he 
should go to a doctor or to a hospital, isn't that correct? 

THE WITNESS: Yes, sir. I would have to go to one, I don't know 
which one. 

MR. BERLOW: The second man, and as I understand his testi- 
mony he said it without the "if," isn't that correct, or didn't I hear it 

right? 

BY MR. SCHWARTZ: 

Q. I understood the second man told you that -you ought to go to 
the Eye, Ear, Nose and Throat Hospital? A, Yes, sir. 

Q. Now, after this conversation with the man in the Rubin 
Optical Company saying that if you continued to have trouble you ought 
to go to a hospital, or to an eye doctor, or to a doctor, and by “doctor” 


you understood me to mean a physician, didn't you? A. Yes, sir. 
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Q. Or an eye physician? A. An eye doctor is what I thought you 
meant. 

Q. Not somebody who simply fitted glasses; is that right? A. I- 
didn't know. I didn't have the experience. 

Q. But that is what you understood me to mean, that you were to 
go to an eye doctor or to the hospital? A. Yes, sir. 

Q. So that when you found that you were still having trouble you 
then waited, I think you said two weeks longer, and then instead of going 
to a hospital or to an eye doctor you went to another place that fitted 
glasses and they in turn said to go to the Eye, Ear and Throat Hospital 
or to an eye doctor? A. They recommended Episcopal. 

Q. How soon after that did you go to either an eye doctor or the 

Episcopal Eye, Ear and Throat Hospital? A. A few days later. 

I don’t remember exactly how many. 

Q. And where did you go to, an eye doctor, or to the hospital? 
A. I went to the Clinic on M Street, the Episcopal Clinic. 

Q. Is that at Fifteenth and M Streets where the hospital is 
located? A. I think so, yes, sir. 

Q. Did they refer you to a doctor there or were you treated right 
there at the time? A. I was examined there. 

Q. And what happened after that? A. Well, they recommended 
a field test for me and gave me an appointment to come back, and I came 
and I went back later for that appointment -- I don't remember just when 
it was -- to take the field test. 


Q. Did you keep your first appointment or did you break your first 
appointment and come back at a much later date? A. No, I kept the 
first one. 


Q. How soon after that was anything done for you? A. Very 
shortly, Dr. Johnathan Williams examined my eyes and said that I had 
a tumor and I would have to be operated on. I don't remember just how 
soon that was. It was just a few days, though, maybe a week, more or 
less. 
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43 Q. How soon after Dr. Williams told you that were you operated 
on? A. Less than a week. 

Q. And where were you-operated on? A. George Washington Hospital. 

Q. And how long were you in the hospital? A. From the third 
until the 24th, I think. 

Q. What month? A. Of August. 

Q. According to your testimony your visits to the Rubin Optical 
Company and to Dr. Friedman's place of business were in April. Your 
second visit was three weeks later, which would be in May. Then there 
is a lapse of nearly three months between the time of that visit and the 
time of your operation. You have indicated in your testimony that there 
was a lapse of about two or three weeks or a month. How do you account 
for that discrepancy, if there is one? Maybe I didn't get the periods of 
time correctly and I want to get it straightened out, if you can straighten 
it out for me. A. I don't remember exactly how much elapsed, how much 
time there was in between the visits, but I went back to work -- I had 
been having so much trouble until I quit work -- I was out about three 
weeks and then went back to work and worked for two or three weeks -- 
I don't remember exactly -- and my vision got so bad until I had to quit. 

44 Then, -- and that is when I went to this place on E Street and they 
recommended the Episcopal Hospital. 

Q. In any event this much I take it you are clear about, that your 
two visits to the Rubin Optical Company and to Dr. Friedman were the 
total number of visits you made to their places of business on those two 
days, right? A. Yes, sir. 

Q. And it was at the second visit when you were told that if you 
continued to have trouble you should consult either an eye doctor or a 
hospital? A. He said a doctor or a hospital. 

Q. To consult either a doctor or a hospital; is that correct? 

A. He said I would have to go to the hospital or to a doctor. 

Q. Now, you did continue to have trouble; is that right, with your 

eyes? A. Yes, sir. | 
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Q. And you continued to get progressively worse until you had to 
finally quit your job? A. Yes, sir. 

Q. So that the lapse of time between that second visit from which 
you were continuing to have trouble until you made your visit to this 
optical company on Street is the period of time that you don't seem tabe 

able to give us exactly how that was; is that right? A, I don't 
recall the amount of days or weeks it was. 

Q. Now, what is your vision at the present time? A. I don't have 
any vision in my right eye and very little in my left eye. 

* aK a * a 

Q. Johnathan Williams and Dr. King are the only physicians 
who have examined you? A, Other than Dr. -- there was a doctor 
at the Episcopal Clinic and I think his name was Dr. Hubert, who 
examined me since the operation. 

ae Ss a x = 

Q. Do I understand that you have named all of the doctors from 
whom you have had any medical attention during the period you have been 
in Washington; is that right? A. I had an examination by another 
doctor at one time? 

Q. Who was that? A. That was Dr. Hannan. 

Q. And what is his first name and where is his address? A, I 
don't know his first name. He is on Seventeenth Street, Northwest. 

Q. When was that examination? A. That must have been a year 
ago, something like that. 

Q. A year ago? That would be before November of 1955? A, 
Something like that. 

Q. What was the occasion for that examination? A. I was having 
dizzy spells with my head and blindness, and I went to him for an exami- 
nation. 


And what did he tell you? A. He said that my blood was high. 
You mean you had high blood pressure? A. That is what he 
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Q. Do you have any objection -- and you don't have to answer 
this question until you consult with your attorney -- do you have any 
objection to our being furnished with copies of your hospital records 
at the George Washington University Hospital and also at the Episcopal 
Hospital? 

(The Witness and his attorneys conferred off the record. ) 

(There was a brief recess taken.) 

MR. BERLOW: On the record. If you will prepare an authori- 
zation for us to have him sign we will have him sign it and deliver it 
to you and we will let you examine all the records. 

MR. LUBAR: Is that with respect to all the doctors that he saw? 

MR. BERLOW: We will give you the records. 

MR. SCHWARTZ: In other words, there is a complete waiver of 
any privilege so far as the examination of the doctors’ and hospital 
records ? 

MR. BERLOW: That is correct. 

MR. SCHWARTZ: And you agree to that on the advice of your 
attorney ? 

THE WITNESS: That's right, sir. 

+ 3 x bi ss K 

EXAMINATION BY MR. THORUP 

Q. Mr. Evers, on one of your two visits to see Dr. Friedman, 
did he examine your eyes with any other instrument besides the instru- 
ment before which you sat and into which he placed various lenses? 

A. On one occasion -- I don't remember if it was the first or the 
second -- he looked in my eyes with a light of some kind. 

Q. Did he hold this light near to your eyes? A. Yes, sir. 

Q. About how far away? A. Right up close to it. 

MR. SCHWARTZ: Indicating with his finger a couple of inches or 
less or more. 

Q. Did he pull that instrument back to a distance of, approximately 
a foot or two feet at any time, still looking in your eyes? A. No, sir. 
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Q. He kept the instrument up next to your eyes, near your eyes? 
MR. SCHWARTZ: Do you mean next to his eye or near his:eye?. 
Q. Within three inches of your eyes? A, Yes, sir. 
57 Q. Was that a piercing light or glowing light? In other words, 
was it a bright beam? A. It was a bright light but I don't remember -- 
I can't describe it. 


Q. Did he ever mention to you the name of this instrument? 
A. No, sir. 

Q. Was that before or after you had sat at the table? 

MR. SCHWARTZ: Sat at the chair, you mean? 

MR. THORUP: Whatever it was. 

THE WITNESS: After, I think. 

BY MR. THORUP: 

Q. But you cannot remember? A. While I was still seated. 

Q. But you cannot remember which visit this was, whether it 
was No. 1or2? A. No, sir, I can't remember for sure. 

Q. Now, it is your testimony that you went to the 975 Optical 
Company prior to the time that you entered the Episcopal Hospital. Can 
you remember approximately how many days it was between the time you 

went tot 75 Cotical Gempany and the time you went into Episcopal Hospi- 
tal? A. It was on Saturday that I went to 975 on E Street or F Street, 
one, I don't recall which street, and then it was the following week that 
I went to the Episcopal Hospital. 

Q. Do you mean by “the following week" -- do you mean that you 
went to the hospital sometime within seven days of the date that you 
went to the 975 Optical Company? A. Yes. 


* * * * a 


Washington, D. C. 
Thursday, January 3, 1957 
Deposition of DR. JOSEPH FRIEDMAN, a witness of lawful age, 


taken on behalf of the plaintiff in the above-entitled action. 


* * ae % * 
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DIRECT EXAMINATION 
BY MR. BERLOW: 

Q. Would you state your full name, please? A, Joseph Friedman. 

ae me * * x 

Q. Where are you engaged in business now? A, 1926 14th Street, 
Northwest, Washington. 

Q. What is the nature of that business? A, Optometrist. 

xe ca % Ss a 

Q. When were you licensed? A, I was licensed in October 1949. 

Q. District of Columbia? A. District of Columbia. 

ae ae x * * 

Q. When did you begin your studies in optometry? A. I began 

my studies in optometry in April. I registered in March and the 
first day of school was in April of 1946. 

Q. Where was this? A. Southern College of Optometry, Memphis, 
Tennessee. 





* * * * * 


Q. When did you graduate from that school? A. I graduated 
from the school December 1948. 
ae : * me x 5 








Q. This course, could you give me an idea of how the semesters 

8 or terms ran? A. Absolutely. It's‘ a.four-year course at the school. 

I completed the course in three years by attending three summer 

sessions, which was a year. I did it in three years. I did three summers, 
which would make it four complete years. 

Q. How many class hours did you have? A, It usually varies, 
depending on each different semester, the subject that you have to take. 
You usually take four, five, or six subjects in each semester. 

Q.. And there are a total of eight semesters? A. Well, there are - 
a total of three semesters a year. They are three-month periods, which 
constitutes a year of school. Three semesters of schooling constitutes 


one year. Three semesters, and there are three months, July, August, 
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and September, which I went to to complete the fourth year. It could 
be done two ways; it could be done in four years, or it could be done in 


three years if you want to go in the summertime, and I did go in the 
summertime. 

a xe * x ak 

Q. How many semester hours would you have, how many hours 
a week would you have in school? A. Depending on the amount of sub- 
jects that you would take, depending on whether you are a senior, junior, 
or freshman. It would vary. It would be hard for me to tell you how 

many hours because each year there would be different hours in- 
volved. This is one of the recognized optometry schools in the United 
States. There are some that are not recognized. 

Q. Recognized by whom? A. American Optometric Association. 

we % me bd oe 

Q. Would you spend as much as fifteen hours a week in class or 
in laboratories? A. Including laboratories, I think we spent more than 
fifteen hours. There are laboratories in the junior and senior classes. 
In freshman classes, there are very few laboratories. 

Q. And sophomore? It's a four-year course? A, Yes. 

Q. After you graduated from that school, you had to take an 
examination in the District of Columbia to obtain your license, didn't you? 
A. That is true. 

Q. Did you have any further training in preparation for that 
license? A, Studying. There was no further training, but you have to 
study for the examination. 

Q. Did you get a degree from this school? A. It's called an O.D. 
degree. 

Q. Doctor of Optometry, I presume? A. I think it's called 


Doctor of Optometry. 
* * 
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Q. Just give me an idea of some of the courses that you take at 
that school? A. You start off with English, sociology, zoology. Those 
are some of the simpler courses -- etymology, the study of words, and 
then you go into a little more advanced course, all the anatomies. You 
would have gross anatomy, head and neck. There are five courses in 
anatomy. 

You have eye pathology, neurology, and there is a fifth anatomy. 
There are five anatomy courses. 

The final two years are strictly optometry courses; refracting 
courses, physics, physics of light, geometric optics, a lot of geometric 
optics and related subjects. 

Q. What are some of the things embraced in eye pathology? 

A. Eye pathology, we follow a text. 

Q. Do you remember the name of the text that you used? A, Yes. 

Q. What is the name? A, May's pathology. 

Q. May's pathology of the eye, is that what it's called? A. Yes. 

Q. Pathology is the study of diseases? A, Of the eye. Pathology 


is the study of any disease, but eye disease would be eye pathology. 
Q. Would papillomas be included in that course? A. Any pathology 
of the eye is included in the course, including papilloma. 


Q. And do you make any study of tumors, brain tumors, as they 
relate to eye conditions? A. Brain tumors, there is no study of the 
brain tumors due to the fact that the brain is not open. There is study 
of eye diseases, all eye diseases. Brain tumors may be associated 
with an eye disease, but is not an eye disease. 

Q. What is the association? A. There could be a pathology. 
There could be some indication in a person's symptoms that might 
possibly indicate a tumor, but there are many diseases in a person's 
eye, and there are many symptoms and there could be a lot of other 
things other than tumor. The same symptoms can come from a lot of 
diseases. 
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Q. In this course that you took in eye pathology, was there any 
mention made either in the course or the book, as you recall, of tumors 
of the brain as they related to eye conditions? A. There is no chapter 
in the book on tumors of the brain. 

Q. Is there any reference in the book that you recall? A, There 
is a slight reference to tumors of the brain in the text. 

Q. Do you know the difference between papilloma and tumors of 
the brain? Papillomas, are they covered in the test? A. Papilloma 
is not a tumor of the brain. 

Q. I know that. A. Oh. 

Q. Are they covered in this course? A. In this particular book, 
. I do not think the term, I may be wrong, but I do not think the term 
"papilloma" itself is ever mentioned. I do not think papilloma is men- 
tioned in the book. 

Q. What about any other course that you took; was that mentioned? 
What about anatomy or some of the other courses? A. You are referr- 
ing just to this word “papilloma” now? 

Q. Well, specifically, let's say papilloma of the choroid. Do you 
know what the choroid is? A, I certainly do, and there is no reference 
in the book to that particular term that you just mentioned, in all of May's 
book that Ican recall. Those particular words are not mentioned in the 
pathology book as such. 

Q. Do you know what a papilloma of the choroid is now? 

A. Let me answer it this way: 

The term "papilloma of the choroid" is not mentioned in the book. 
It is not a term used at school. There are terms that may be similar 
to that used. 

Q. Do you know those terms? A. There may be a term used, 
*juxtapapillary choroid’. That term is used. The word "papilloma 
choroid” is not used in the text. 

Q. Do you know now what a papilloma of the choroid is? A. As 
far as I know, that term itself, "papilloma of the choroid", was never 
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taught to me. I wouldn't be able to discuss it. If it was brought out in 

different language, I am pretty sure I would be able to discuss it. As 

the word is stated to me, ‘papilloma of the choroid, cannot be discussed. 
Q. Have you ever heard that expression that I just mentioned 
now? A. What expression? 

. Q. Papilloma of the choroid? A. Never. 

, Q. Have you examined the hospital records of Stacy Evers? 
Have you ever looked at them, the hospital records, at George Washington 
Hospital? A, I have. 

Q. Did you see that expression in there? A. I did. 

14 Q. When was that? A. Today. 

Q. Do you have any idea what that refers to? A. The way it's 
stated there in those particular words, your question, if you would 
clarify your question I can answer it. 

Q. What don't you understand? A, The question is, do I know 
the term "papilloma of the choroid". 

Q. Just tell us what you know. What does it mean to you, if 





anything? A. A papilloma, as the word stands, oma meaning relating 
to tumor, papilloma relating to the optic nerve. As the word states, 
papilloma would mean tumor of the optic nerve if it was broken down. 

I have never heard of a tumor of the optic nerve in itself. A tumor 

of theoptic nerve I have never heard of. 


" * * * * * 
, Q. You indicated that you have some knowledge of what I was 
I, 15 talking about when I used the expression "papilloma of the choroid", 
- let's say papilloma of the choroid plexus or papilloma of the choroid 
plexus, fourth ventricle. | 
. * * * * * 


THE WITNESS: The fourth ventricle pertains to the brain. Any 
brain pathology is related to the subject of neurology. Neurology-is one 
A of the courses at the school. The neurological course covered three 
months. A neurological course that a medical doctor takes -- do you 
mind? Should I go ahead? 
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MR. SCHWARTZ: Go right ahead. 

THE WITNESS: A neurological course that a medical doctor would 
take is very different from what an optometrist would take. A neurolo- 
gical course, in order to understand neurology and all the aspects of 
neurology, would take two years in itself in a course just of neurology. 
We are given a three-month course in neurology, which embraces just 
the surface of neurology. It's a very complicated course, neurology in 
itself. 

BY MR. BERLOW: 

Q. Before today, you did have some knowledge of what a papilloma 
of the choroid plexus fourth ventricle was? A. Not stated as such. I 
can break it down. I have never heard the term used before. 

Q. It was never mentioned -- A. In school. 

Q. In your neurology course? A. Never mentioned in the neuro- 
logy course. The fourth ventricle may have been mentioned. It's 
common knowledge that it's in the brain. 

Q. That was mentioned in your anatomy course? A, Neurology 
is part of anatomy. 

Q. You mean you take the same course in neurology, but you have 
a course in neurology and anatomy? A. Anatomy embraces five different 
courses, and, as I mentioned, those in the previous testimony, I said, 

I mentioned faur and I forgot to mention the fifth, but the fifth was ocular 


a 


anatomy. 

' Q. You say you can break it down. You mean from what the words : 
of reference are, you can tell what they mean; is that what you mean by > 
that? A. Is that the question? « 

Q. Yes. The question is, what do you mean when you say you 
have some understanding of that? A. As it's stated there, I will break v 


down each word for you; that we can do. You asked me if I understood 
the term as such, andI had never heard the term as such until I read the. 
report from the hospital. 

Q. You have never had any occasion to study that condition? 

A. This condition comes under brain tumors. This is a brain 


18 


45 
tumor, the condition you are speaking of. 

Q. And that was not embraced in your course that you took at 
this college? A. Brain tumors was not a part of the course. 

Q. But this, what I am talking about, to repeat it, is the papilloma 
of the choroid plexus fourth ventricle, that, too, was not included in 
your course; is that right? A. If that particular condition were stated 
in different wording, and it may be stated in different words by different 
doctors. 

Q. What would another doctor call it? A. Number one, it would 
be abrain tumor. A papilloma is a tumor of the optic nerve, which is 
the confusing part about it. There is no such thing, as far as I know, 
as an optic nerve tumor. There are tumors of the choroid, and as such, 
this case does not Say it's a tumor of the choroid. 

Q. You have some familiarity with tumors of the choroid? A. 

In what respect? Have I heard the statement ? 

Q. Do you have any familiarity with tumors of the choroid? 
A. Ido. 

Q. What do your understand about them? A. Tumor of the 
choroid is in all cases malignant. A tumor of the choroid usually does 

not affect children. When it does a*‘ect children, it is called a 
retinoblastoma, referring to the retina. 

Do you want me to go any further ? 

Q. Have you answered the question? A. You asked me what I 
know about tumors of the choroid. 

Q. That is right. Does that represent your understanding of 
what they are? A. I could go into probably two or three pages of dis- 
sertation on the tumor of the choroid. 

Q. But you do not know anything about a papilloma of the choroid 
plexus fourth ventricle? A. In those words, I have never heard it, I 
have never studied it in those words, and it has never been part of the 
course at school. If it was broken down in a different language, I would 
be abie to answer it, but in those particular words, as it is stated, 
papilloma of the choroid plexus fourth ventricle, I do not think any part 


19 


20 


46 
of May's pathology book and the book that we studied will have that 
term in there. 

Q. Will it have a term that you understand is comparable or 
Similar in any way? A. They may mean papilledema. 

Q. And you have studied that? A. Papilledema, they may mean 
a choked disc. 

Q. What do you mean by a papilledema? What do you know about 
that? A. Inflammation or swelling of the optic nerve. 

Q. That you did study at school, did you not? A. That is the 
term that is used at school. 

Q. And you studied the condition? A. Yes. 

Q. And you observed photographs of that condition? A. AsI 
remember the text, there is a photograph, I think of a papilledema or 
a choked disc. 

Q. A papilledema and a choked disc are the same thing, isn't 
that right? A. Yes. 

Q. What is the effect on the optic nerve? A. There is aswelling 
of the optic nerve involved there. 

Q. What portion of the optic nerve is affected? A. Portion of 
the optic nerve ? 

Q. Yes. A. Ina papilledema, I would say the whole optic nerve 
is affected. 

Q. What effect does it have on it? A. It could be a lot of 
effects, depending on the condition that brought on the papilledema. 

* * *x x * 

Q. In the course of your studies at school, you did, you said, 
have occasion to study papilledemas and choked discs, is that correct? 
A. It's a very minute part of pathology, for the simple reason, and you 
can state that it is one of the rarest cases found in ocular pathology, 
and rare cases are not dwelt upon in any pathology course that consists 
of a three-month course. We have to deal in a.course like that with 
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more common ailments than anything that would be a rarity. 
Q. Your answer to the question is yes, you did study it, did you 





not? A. I studied it for a limited amount, let's say that if you want an 
answer. Did I study it, yes. 

Q. In studying for your license in the District of Columbia, did 
you make any effort to familiarize yourself with papilledemas or choked 
discs? A. Absolutely. All pathology is studied, all eye pathology is 
studied. 

Q. And you studied it because you anticipated that a question on 
that subject might appear on the examination of the District of Columbia? 
A. Very unlikely, but it could happen; very unlikely. 

Q. Would you describe to me the knowledge that you obtained 
from your studies in this college in Memphis and in your preparation 
for the examination in the District of Columbia of what papilledemas 
and choked discs appear to be when visually examined by an optometrist? 
A. Apapilledema, or a choked disc, depending on the condition of the 
eye, cannot always be seen with a retinoscope or an ophthalmoscope, 
depending on the condition of the eye. It cannot always be seen, espec- 
ially by an optometrist, who is not allowed to increase the diameter of 
the pupil with any medication. 

Q. Sometimes it can be seen, can it not? A. Depending on the 
cooperation of the patient, depending on the extent, and depending 
upon the symptoms that the patient indicates to the doctor, depending 
upon what degree it is, how long he has had it. I think I would stop there. 


Q. Your answer is, under certain circumstances it can be seen 


by an optometrist using a retinoscope or ophthalmoscope; is that right ? 
A. It might be. 
Q. And under certain conditions it might not be seen? A, True. 
Q. An uncooperative patient could keep you from seeing this 
papilledema; is that your testimony? A. A patient who suffers from 
light, a patient who won't let you spend too much time focusing on the 
retina, the diameter of the pupil, as I indicated before, other conditions 
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involved in the eye, the vitreous media, the density of it, the clearness. 


- There are a lot of factors involved in how far you can get back, because 


this is a very minute area of the eye. It's a very small area. A lot of 


times it would take a medical doctor's facilities to actually get back there. 


_ It may be difficult for an optometrist to get back there, and an optome- 


trist surely tries to get back there. An optometrist tries to visualize 
every part of the choroid retina, optic disc, optic nerve head, fovea, 
macula, or any part of the rear of the eye, including the front of the eye 


| Where any pathology may occur. 
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Q. Now, there came a time when you examined a patient by the 
name of Stacy Evers, is that right? A. That is true. 

* x cd He 

Q. Have you brought certain records showing the treatment that 
you gave to Stacy Evers? A. Showing the treatment? 

Q. Showing whatever you did for him when he visited you? A, I 
did. 

MR. SCHWARTZ: There wasn't any treatment. 

THE WITNESS: There wasn't any treatment. 

* x 7 * * 

A. Stacy Evers was not a patient of mine. Stacy Evers went to the 
Rubin Optical Company, as I understand, and complained about his eye- 
sight. Rubin Optical Company, the optometrist is Dr. Harry Rubin. 
When he is not in his office, Mr. Herbert Baxbaum, who is in charge of 
the office, asked me on occasion to examine any of his patients for 
glasses, and if any pathology is present, to inform him of such. He also 
sends his patients to another ophthalmologist in the immediate locality. 

MR. SCHWARTZ: Ophthalmologist or optometrist? 

THE WITNESS: As I understand it, he sends to another -- Iam 
an optometrist, but he sends to an ophthalmologist in the immediate 
vicinity. Whenever I am available for the examination, or whenever the 
ophthalmologist is available for examination, or when Dr. Rubin also 
is available for examination. In this particular case, I am getting into 
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it now - 
BY MR. BERLOW: 

Q. All right. A. In this particular case, he called me on the 
phone and he asked me if I would examine a man by the name of Stacy 
Evers. I agreed to examine him and to phone in to him any report or 

any condition that I find on this particular patient. This man was 
examined on April 28, 1956, according to our records. He was found -- 
do I have to go into what was found wrong with him? 

MR. SCHWARTZ: Just tell about it. 

THE WITNESS: He was examined in the usual manner that we 
examine all patients. Since this man is not my patient directly, but I 
was helping Mr. Buxbaum in the examination of this man, all the infor- 
mation is phoned to Mr. Buxbaum. The patient is not told anything in 
our office, since he is not our patient; he is Mr. Buxbaum's. He never 
voluntarily came to our office of his own free will. 

When the information is given to Mr. Buxbaum, he relays the in- 
formation that I gave, and one thing must be understood, that Mr. 
Buxbaum is a layman, he is not an optometrist, he is not trained in 
that -- 

ae aa K * Xe 

Did you make any records in writing on April 28, having anything 
to do with Stacy Evers? Did you write anything down in relation to 
Stacy Evers? A, I did. 

Q. Do you have those records with you? A. Those records are 
destroyed after the phone call is made to Mr. Buxbaum. He is not my 
patient, I do not keep records, and this iaust be understood, that Mr. 
Buxbaum's office is in competition with my office and through, I wouldn't 
Say mutual agreement, but as an ethical business practice, I do not make 
a practice of keeping records of a competing optometrist. 

Q. So you phoned this information to Mr. Buxbaum? A. True. 

Q. Did he write it down? A. I have dealt -- 
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MR. SCHWARTZ: Just answer if he wrote it down. 
THE WITNESS: Yes. 
BY MR. BERLOW: 

Q. Have you examined what he wrote down? A. I did. 

Q. Does that appear on this paper that I have in my hand here? 
Is that what Buxbaum wrote down? 

MR. SCHWARTZ: I think here is the record of what he wrote 
down. Supposing you go on and continue with what your examination 
showed. 

MR. BERLOW: Let me look at the record. 

I am requesting that this, which appears to be a photostatic copy, 
that this be marked and made a part of the record. 

(Photostat was marked Plaintiff's 
Exhibit No. 1 for identification. ) 

MR. SCHWARTZ: I would suggest that we will furnish to the 
reporter another photostatic copy of the record which you are looking 
at since this is the only copy I have, and I will supply to the reporter, 
who may mark that copy after you have had the opportunity of inspecting 
it and comparing it. 

MR. BERLOW: I have no objection to that. 

BY MR. BERLOW: 

Q. Dr. Friedman, do you know where the original of this is ? 
A. Mr. Buxbaum has the original. 

Q. I would like to examine the original, if there is no objection 
to that. 

MR. SCHWARTZ: I don't have it. I don't have any objection. 

MR. BERLOW: Do you have any objection to that, Mr. Buxbaum? 

MR. SCHWARTZ: This is a photostat of it, from what I am told. 

BY MR. BERLOW: 

Q. Would you take a look at this record here, Dr. Friedman, 

and would you tell me whether -- that is in Mr. Buxbaum's handwriting, 


not yours? A. This was phoned to Mr. Buxbaum. 
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Q. Does that represent what you said tohim in your telephone 
conversation after your first examination of Mr. Evers? A. That is true. 


Q. Would you read -- well, it's really not necessary since we are 


getting a copy. 
MR. SCHWARTZ: Let him read into the record what his examina- 
tion showed and what he telephoned in. 
BY MR. BERLOW: 
Q. Why don't you read itin? A. The top part says: 
"WM", white male, name, "Mr. S. H." -- 

MR. SCHWARTZ: You don't have to read it. What we want is, 
state what examination you made of Stacy Evers on the 28th day of April 
1956, what your examination showed, and what information you in turn 
passed on by telephone to Mr. Buxbaum. 

Is that what you want? 

MR. BERLOW: That is right. 

THE WITNESS: On the right eye, we found the lens correction 
to be minus 75 sphere, plus 75 cylinder, axis 180. On the left eye we 
found a minus 50 sphere. The pupillary distance was 66 millimeters. 
We found possible pathology. 

"Dr. Friedman suggests recommending ophthalmologist, 
private or Episcopal Eye, Ear, Nose, Throat." 
"ENT." 

MR. SCHWARTZ: What you are doing is reading from that record. 
The question was to state what examination you made of Stacy Evers, 
what findings you made as to his vision, what you observed, and what 
information you in turn conveyed to Mr. Buxbaum. 

THE WITNESS: We found Mr. Stacy Evers to have on the right 
i eye not to be able to read the 20/200 letter, which is the top letter on 
the chart. This particular chart only goes up to 20/200. 20/200 is the 
large E on the chart. With the correction, the cylindrical correction 
that you have there, we found him to have a vision of 20/200, meaning 
he was able to read the large E on April 28, 1956. 
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In the left eye, his prescription, and you have the prescription, 
we found he had 20/40 vision on the left eye, unaided, without Gasaee, 
and with glasses we found him to have 20/25 vision. 

There were indications from the examination, retinoscope and 

ophthalmoscope, that there was a certain pathology which as an 
optometrist, an optometrist cannot diagnose pathology, he can detect 
pathology. He cannot treat pathology, and when pathology is found, 
that information is relayed to the patient. This patient was found to 
have a possible pathology. 

I suggested to Mr. Buxbaum, this was the prescription for his 
eyes as far as glasses. 

MR. SCHWARTZ: What was the prescription ? 

THE WITNESS: Minus 75, plus 75, axis 180 on the right eye, 
minus 50 on the left eye. The pupillary distance was 66 millimeters, 
and we use the word "possible" pathology; the reason in a lot of cases 
that more technical terms are not used is because when I call these 
prescriptions in to Mr. Buxbaum, as I said before, he is a layman, 
he is not an optometrist or an ophthalmologist, and possible pathology 
would cover a pathologic disease. 

BY MR. BERLOW: 

Q. What eise did you write down? 

MR. SCHWARTZ: What did you tell Mr. Buxbaum on that subject 
besides giving him the prescription? 

THE WITNESS: Any case -- 

MR. SCHWARTZ: What else did you tell Mr. Buxbaum? 

THE WITNESS: Suggest recommend ophthalmologist, and in 
most cases we send him to the Episcopal Hospital. Depending on 
whether they can afford a private ophthalmologist, we would recommend 

a private ophthalmologist. 

BY MR. BERLOW: 

Q. What did you say in this case? A. “This man is a pathologic 

case."' These glasses that we prescribe do help his vision. He should 
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be referred to a medical doctor or an ophthalmologist, someone who 
is more trained for further study and investigation tolook into this. As 
far as glasses go, these glasses help him more than when he is unaided. 


Without glasses he is not helped as much as with the glasses." 

Q. An ophthalmologist is a medical doctor, is he not? A, An 
ophthalmologist is a medical doctor who specializes in eyes. 

Q. What was the examination that you made of Stacy Evers prior 
to phoning this information to Mr. Buxbaum? A. Howl examined? 

Q. Yes. A. Mr. Evers and all my patients are examined -- 

Q. I am not interested in all patients, just Mr. Evers. A. Mr. 
Evers, first we get his pupillary distance. We take an external exami- 
nation with a light; that is to check cornea, pupil, lids, conjunctive. 
We then use an ophthalmoscope to probe the inner part of the eye. 

MR. SCHWARTZ: Excuse me; when you use the word "pro ", 
do you mean by that probe in the sense of look? 

THE WITNESS: Just to look. 

MR. SCHWARTZ: Is any part of the eye touched? 

THE WITNESS: No part of the eyeisever touched. There is a 
light with the ophthalmoscope which can reach certain parts of the eye, 
depending upon the condition of the eye, depending on how much you can 
see. 

He is then placed in front of a phoropter. Before we get there, 
we always ask the patient a little history about himself; "What is your 
trouble ?" 

In this particular case, I remember him complaining about head- 
aches. He said he had some headaches and his eyes were burning. I 
asked Mr. Evers did he drink, did he drink at all. He said, "Yes". 
"Do you drink a lot?" He said, "I do."* "Would you consider yourself 
a heavy drinker?" He said, "I do."". "Do you smoke much?" He said, 
"Yes, Ido." "Do you smoke a lot? Do you smoke over a pack a day? 
Do you smoke two packs a day?" | 
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My recollection of it was that he was a heavy smoker. 

The ophthalmoscopy and the symptoms that he gave me indicated 
a chronic retrobulbar neuritis. This in itself is a pathologic case. The 
fact that glasses did help the patient to a degree, which increased his 
vision between twenty-five and thirty percent, a prescription was ren- 
dered. The prescription was called in. 

If, in this particular case, glasses did not improve or -- 

you don't want me to say in any other case -- but in this particular 
case, if glasses do not improve a person's vision in a pathologic case 
at least twenty percent, at least two lines, we do not prescribe glasses. 
We only prescribe glasses where the visual acuity is increased. His 
visual acuity was increased on both eyes, on the right eye and the left 
eye, and in that case we rendered a prescription. 

Q. While you are at it, what was the vision without glasses on the 
left eye? A. On the left eye, his vision without glasses was 20/40. 

Q. With glasses, what was it? A. 20/25. 

Q. Is that twenty percent? A. I would say it's more than twenty 
percent. 

Q. How do you calculate the twenty percent? A. There are 
actually about six lines on the chart running between 20/200 and 20/20. 
An increase of two lines on the chart binocularly with both eyes would 
be an increase of between twenty and thirty percent, let's say. 

Q. Iam asking you, with glasses this fellow can see 20/20, is 
that right? A. No. 

Q. 20/25? A. 20/25. 

Q. Without glasses, it was 20/40? A. 20/40. 

Q. That is twenty percent improvement; is that your testimony? 
A. That is my testimony. 


Q. You made a reference to binocular? A. Binocular means 
with both eyes. ; 


Q. What was the improvement with his right eye? A. His right 
eye, as I indicated before, our chart does not have -- 
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Q. Without glasses, what was it? A. I am trying to get to that. 

* *x * sd x 

Q. Go ahead. A. If the chart only has the largest letter 20/200. 
The chart only starts with 20/200. If the man can not read the 20/200 
line and lenses will allow him to read the 20/200 line, it is hard to say 
what his vision is without glasses. It's difficult to say. 

Q. You don't know what the improvement was in this case? 

A. On the right eye, I can't tell what the improvement was, but 
on the left eyeIcan tell, and binocularly, when you use both eyes, I 
can safely say twenty percent because he is using both eyes to see. 

Q. The improvement in the left eye alone was twenty percent, 
was itnot? A. I would say that; yes, I would. 


Q. So regardless of what the improvement was, if any, in the 


right eye, you still would have felt justified in selling him these glasses; 
is that right? A. I didn't sell him anything. 

Q. Prescribing glasses? A. Prescribing lenses. 

Q. Do you recall, when he looked at the chart, he couldn't see 
the letter "E” at all; is that your testimony? A. On the right eye. 

Q. Could he see the chart? A. Yes. 

Q. Without glasses? A. He can see the chart but he couldn't 
distinguish the letters. 

Q. With this lens -- A. With the lens he saw the large E. 

Q. What was the prescrption of the lens on the right eye? 

A. Minus 75, plus 75, axis 180. 

Q. Have you told us everything that was done in that first 
examination? A. When he says "first examination’ ? 

Q. Did you have a subsequent examination of Stacy Evers? A, 
Not that I recall. 

Q. You don't recall ever seeing him again? A. I actually didn't 
recall who he was until the deposition was taken of him, and then I re- 
called who he was, but I only actually recalled the case when I saw him. 
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You have to understand that we have had a lot of cases since 
Stacy Evers. This happened in April of 1956. 

Q. You have no recollection of a second examination of him? 
A. Ihave none. I have no recollection of it. 

Q. Would you deny that there was a second examination ? A I 
would not. I would not deny it. 

Q. Did you have a conversation with him in this first examination? 
A. The only conversation we have with any patient that is not ours 
directly, this is Mr. Buxbaum's patient, is anything relating to his case. 
It's the questioning of any symptoms that may help me in the case. Some 


of his symptoms that he did give me indicated pathology, and any case in 


my general practice, the way I was taught and the way I deal with any 

case, including Mr. Stacy Evers, is that a person that cannot 
obtain 20/20 vision at the age of thirty-three with the ophthalmoscopy 
that I found is automatically a pathology patient. 

Q. Did you tell that to Stacy Evers? A. I told acting to him 
because he was not my patient. 

Q. You have told us all the inquiries that you made as to his 
Symptoms? A. All his symptoms I asked him of. I did not give him 
the results of the examination. I did not give him the results of my 
examination. 

Q. Was he cooperative? A. AsI recall, he was a cooperative 
patient as far as the questions that I asked him, and he answered and 
he was cooperative. I would say he was a cooperative patient. Yes, my 
recoliection of him was that he was cooperative. 

Q. What do you mean by pupillary distance? A. Pupillary 
distance is the distance between pupils in millimeters, and the only 
reason you take it is how far you put the phoropter so you can set it on 
the face correctly. 

Q. Did you notice astigmatism? A. You can't notice astigmatism 
by taking a pupillary check. 
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Q. What is astigmatism? A. There are two forms of asti- 
gmatism. Astigmatism can be corneal, and in ninety-five percent of 
the cases, it is corneal. It is an unequal curvature of the cornea; 
that is astigmatism. It also can be lenticular, which pertains to the 
lens. A deviation in the curvature of the lens can cause lenticular 


astigmatism, and that is about five or ten percent of the cases. Ninety- 


five percent of the cases are corneal astigmats. 

Q. You did examine him with an ophthalmoscope? A. Mr. Evers 
and all patients are examined for pupillary distance, by retinoscope, 
ophthalmoscope, through a phoropter, and with an ophthalometer if 
the case demands it. 

Q. What is that? A, Ophthalmometer is a measurement of the 
cornea. In a lot of cases, when you are not sure whether it's lenticular 
or corneal, you use the ophthalmometer. 

Q. With the ophthalmoscope or any of these other devices, can 
you see any portion of the optic nerve? A. If the media is clear enough. 

Q. Did you make any notes as to his media being unclear? A. 
This case was a case of pathology. It was not my own case. If it was 
on my own record, there may have been if I had found it. Since this 
prescription was to be phoned in to a layman, possible pathology covers 
all pathology. 

Q. Was this clear in Stacy Evers? You say you can see the 

optic nerve with the ophthalmoscope? A, At times, depending 
on the condition. 

Q. What has to be clear? A, The media, the vitreous humor. 

Q. Was the viteous humor of Stacy Evers clear or unclear? 

A. Ihave no record of that. There was enough pathology to indicate 
that I didn't have to go any further because I cannot treat or diagnose 
any case. I am an optometrist, not an ophthalmologist, so I can't 
answer that question for you the way you want it; I am sorry. 

Q. You don't know whether it was clear or unclear? A. My 
records don't reveal it. 
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Q. With this ophthalmoscope, you did see portions of the optic 
nerve? A, You can and you cannot. It depends on a lot of conditions. 

Q. You don't know whether you saw it because you don't know 
whether or not his vitreous humor was clear? A. It could have been 
that I could have seen part of the optic nerve, and the fact that the 
optic nerve is blurred, and let me state this, and the fact that this 
man had symptoms of chronic retrobulbar neuritis, or toxic amblyopia, 
and the fact that he had a diminution in vision, he was described as a 
pathology case. 

Q. But you didn't see any papilledema? A. I did not. 

Q. Or any -- what was the expression about a disc? A. Choked 
disc. 

Q. Choked disc? A. At that particular time, if I did it wasn't 
recorded. There was enough pathology not to go any further. The man 
was a pathologic case, I had it marked as a pathologic case. I am not 
a medical doctor, I am not a brain surgeon nor a neurologist, and I 
can't go any further. I am trained just so much. 

Q. Are you adoctor? A. I would say -- what type of doctor? 

I am not a medical doctor. 

Q. What kind of doctor are you? A. Doctor of optometry. 

ss a * * 

Q. In your own practice, have you referred patients to physicians 

upon occasion? A. I will answer it this way: that in my parti- 
cular practice I have a lot of people who cannot afford a private 
ophthalmologist, and they are sent to the Episcopal Hospital, Freedman's 
Hospital, and George Washington Hospital. In those cases, in my opinion, 
if I think they can afford a private ophthalmologist, they are sent to the 

. ophthalmologist. 


Q. Have you ever referred any patients to private ophthalmologists ? 
A. Yes. 


*x 
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Q. There was a charge made for these glasses of about twenty- 


seven dollars; is that correct? A. I do not know. 


Q. It appears on that record. A. It appears on there, but that 
charge is -- I didn't write the charge down. If Mr. Buxbaum wrote the 
charge twenty- seven dollars, I am sure it's correct. 

MR. SCHWARTZ: That is not your charge? 

THE WITNESS: That is not my charge. 

BY MR. BERLOW: 

Q. Were you paid anything for this examination? A. I was paid 
five dollars for the examination by Mr. Buxbaum. 

Q. He pays you five dollars for every examination that you make 
for him? A. He pays me five dollars for every examination; that is true. 

*x * * se * 

Q. It's your opinion that it would be unethical for you to make 
records of the conditions and prescriptions that you observe of people 
that Buxbaum sends to you? A. I find -- this is my own opinion, I 
find -- since this patient is not mine, he voluntarily of his own free will 
did not come to my office, and Mr. Buxbaum in the Rubin Optical 
Company are competitors of mine, they are located about nine doors 
from me, he would ask me to make an examination. I get paid for the 
examination, five dollars. I do not keep any records of any of the exami- 
nations that are made for him. They are all called in by phone, and I do 

not keep any records of them. 

Q. The District of Columbia Board of Gummer has no rule or 
regulation prohibiting your keeping these records, do they? Do you 
know of any rule or regulation, or is that your own? A. It's just for 
the simple fact that if I have the man's records, I could write to him and 
ask him to come to my office. Ido not feel he is my patient. 

* * * * * 

Q. In your practice, have you ever seen a patient whose vision 
was impaired as a result of a brain tumor? A. In my practice, I have 


never seen a case of abrain tumor. It is a rare case. 
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Q. You know now? You saw one? 

MR. SCHWARTZ: Now, how does he know that except you tell 
him so, when he has looked at this hospital record today? 

MR. BERLOW: That is right. 

MR. SCHWARTZ: You mean to that extent he knows? 

MR. BERLOW: That is right. 

THE WITNESS: A brain tumor is in the brain, and you need 
X-rays to determine that. 

47 BY MR. BERLOW: 

Q. Is it your testimony that a brain tumor can only be deter- 
mined by an X-ray, the presence of a brain tumor? 

MR. SCHWARTZ: I object to that; that is way beyond the scope. 

THE WITNESS: I would say it's way beyond my scope. 

* * ae ca * 

Q. You mean a tumor would appear on an X-ray photograph? 

MR. NUSSBAUM: I object to that. | 

THE WITNESS: That is beyond my scope because I am not in 
that field as far as brain tumors. 


x * oe a * 


48 Q@. You hold yourself out to the public as Dr. Friedman? A. Dr. 


Friedman, with the qualification "optometrist". That is part of the law. 


I cannot say "Dr. Friedman" and leave it as such. I have to say "Dr. 
Friedman, Optometrist", or "Dr. Friedman, O.D.", not M. D. or 
“Dr. Friedman, Eyesight Specialist". That is within the law. 

Q. In April 1956, did the sign on your store have that quali- 
fication on it? A. It's within the law. It had tobe there. It did have 
that qualification. 

MR. SCHWARTZ: It always has been there? 

THE WITNESS: Always has been there. 

BY MR. BERLOW: 
Q. Where does the optometrist appear? A. The optometrist 


appears on the biggest sign that I have on the front sign in large letters. 
4 * = 2K aK 
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CROSS-EXAMINATION 
BY MR. SCHWARTZ: 
Q. You used a few times in the course of your answers to 


questions propounded to you the expression that Mr. Evers was not 


your patient coming of;his own free will. 

Do I understand you to mean by that that he was not coming 
directly to you, but he was simply coming to be examined at the request 
of Mr. Buxbaum for the Rubin Optical Company? A. That is true. 

Q. And that your arrangement to examine him was as a result of 
the arrangement with the Rubin Optical Company? A. That is right. 

Q. That is what you meant by that expression? A. That is what 
I meant. 

Q. The examination wasn't requested by Mr. Evers of you? A. 
It was not. 

Q. Did you make any charge to Mr. Evers for the examination, 
or undertake in any way to receive any payment from Mr. Evers for an 
examination? A. I did not. 

Q. Other than to make the examination of the eyesight of Mr. 
Evers in your capacity as an optometrist, did you ever give him any 
treatment of any kind for his eyes or for any condition relating to his 
eyes, or agree to give him any treatment? A. I did not. 
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(i) : 
STATEMENT OF QUESTIONS PRESENTED 


Plaintiff, Appellant herein, misconceives the cause of action 
and is endeavoring to impose liability upon an optometrist based on 
a standard of professional service which only a physician may render 


and forbidden by law to an optometrist. 


Appellee Buxbaum is of the opinion that the questions are 
properly the following: 


1. Are an optometrist and an employing optician, both of 
whom are prohibited by law from detecting or attempting to detect 
disease, liable to the plaintiff, who ultimately lost the vision of one 
eye due to a previously unknown brain tumor, for failing to advise 
immediate medical attention? 


2. Are an optometrist and an employing optician liable to the 
plaintiff who loses the vision of one eye due to a previously unknown 
brain tumor which was discoverable only by exploratory surgery when 
plaintiff has had a long-standing visual difficulty and was advised on 
his second visit, 21 days after the first visit, to seek medical atten- 
tion and when such advice was ignored by the plaintiff for 70 days? 
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No. 13,903 


STACY EVERS, 
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T/A Rubin Optical Company, 


and 
JOSEPH FRIEDMAN, 
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FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE BUXBAUM 


COUNTERSTATEMENT OF THE CASE 


The Complaint (J. A. 1) alleges (par. 4) that the plaintiff en- 
gaged the defendants to treat a condition of which he complained 
affecting his eyes, and (Par. 5, J. A. 2) that plaintiff relying upon 
the skill and judgment of the defendants underwent examination and 
treatment; (par. 6, J. A. 2) "that because of the negligent and care- 
less manner in which defendants treated plaintiff for the condition of 
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which he complained and more particularly because of the negligence 

of the defendants in failing to discover and/or timely advise plaintiff 

of the presence of a tumor behind his eyes, the condition of plaintiff's 
eyes continued to worsen to a point where plaintiff became totally blind 
in the right eye and almost totally blind in his left eye/'(par. 8, J. A. 2) 
"as a result of the negligent, careless and unskilled treatment com- 
plained of in Paragraph 6 above, plaintiff suffered * * * *." [Emphasis 
supplied ] 


The hospital records show(J. A. 12) that as of July 30, 1956 
{plaintiff's visit to defendants having occurred on April 28, 1956], that 
plaintiff indicated his condition had existed on and off for two years and 
that the vision of his right eye began to fail a year or more earlier. In 
the George Washington Hospital report [J. A. 12-15] it will be noted 
that an exploratory operation was necessary during which operation it 
was discovered that plaintiff was suffering from a tumor within the 
brain itself and that the tumor was surgically removed. The original 
diagnosis at Episcopal Eye, Ear and Throat Hospital [J. A. 12] did not 
indicate a brain tumor - it was discovered by exploratory brain surgery. 


Appellee Buxbaum adopts the Counterstatement of the Case as 
stated by Appellee Friedman in his brief. 


SUMMARY OF ARGUMENT 


1. There was no genuine issue of any material fact as to the 
question of liability and the lower court was correct in granting a 
summary judgment for Appellees. 


2. An optometrist and the employing optician are prohibited by 
statute from detecting or attempting to detect disease and are limited 
to the function which is performed by the optometrist who measures 
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refractive error for the adaptation of lenses to the aid and relief of 
visual defects. 


3. The appellees did not conceal from appellant such knowledge 
as they had of a need for medical examination. 


ARGUMENT 
There Was No Genuine Issue Of Any Material Fact As To 
The Question of Liability and the Lower Court Was Correct 
in Granting a Summary Judgment for Appellees. 


The Amended Complaint as noted in the Counterstatement of the 
Case alleges [J. A. 1] that the plaintiff engaged the defendants to treat 
a condition of which he complained affecting his eyes, and [Par. 5, 
J.A, 2] that plaintiff relying upon the skill and judgment of the defen- 
dants underwent examination and treatment; "that because of the negli- 
gent and careless manner in which defendants treated plaintiff for the 
condition of which he complained and more particularly because of the 
negligence of the defendants in failing to discover and/or timely advise 
plaintiff of the presence of a tumor behind his eyes, the condition of 
plaintiff's eyes continued to worsen to a point where plaintiff became 
totally blind in the right eye and almost totally blind in his left eye 
[par. 6, J. A. 2]; and that as a result of the negligent, careless and 
unskilled treatment complained of * * * plaintiff suffered * * * *" 
[J. A. 2, par. 8]. 


The Amended Complaint,as the Court will note from the Joint 
Appendix, page 1, was filed December 12, 1956, six days after the 
taking of Appellant's deposition by Appellees on December 6, 1956 
[J. A. 18]. The Amended Complaint ignores the undisputed testimony 
of the Appellant [J. A. 19] that he went to Appellee Buxbaum to find out 
if he needed glasses. The Appellant was searchingly examined on his 
deposition and cross-examined by his own counsel and not an iota of 
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testimony appears to the effect that Appellant engaged Appellees to 
treat his eyes or that he underwent any treatment of any kind to sub- 
stantiate the allegations of the complaint. Such allegations are there- 
fore entirely refuted by Appellant's own testimony and must be dis- 
regarded. Certainly they cannot give rise to any questions of fact. 


Appellant alleged that Appellees failed to timely advise him of 
the existence of a tumor behind his eyes. There is no evidence that 
Appellees knew of the existence of a "tumor behind his eyes” which, 
as was noted in the Counterstatement of the Case, is established by the 
record, beyond any question whatsoever, to have been a tumor of the 
brain which even the medical doctors at the Episcopal Eye, Ear and 
Throat Hospital did not diagnose and that the diagnosis of such tumor 
was made at George Washington University Hospital by means of ex- 
ploratory brain surgery. Diagnosis or detection of disease is for- 
bidden by statute to an optometrist [D. C. Code 1951 Edition, Title 2- 
101, 102, 501, 519]. 


The Second Count of the Complaint claims fraud and mis- 
representation alleging that the eyeglasses furnished Appellant were 
known to Appellees to be of no assistance to the Appellant and that 
Appellees intended to deceive Appellant, that Appellant "did not require 
the use of eyeglasses, but had a brain tumor, the symptoms of which 
were plainly visible* * * *" and that "If the defendants had not deli- 
berately concealed from the plaintiff the fact of the existence of this 
tumor, * * * ** [J, A, 3] and that all such fraudulent acts were the 
source of Appellant's unfortunate situation. Appellant, however, con- 
tinues with allegations which are refuted by his own medical records. 
He alleges [J. A. 3] almost total blindness of his left eye, yet the re- 
port of Episcopal Eye, Ear and Throat Hospital [J. A. 12] which his 
counsel furnished shows him to have been discharged on October 1, 
1956, more than two months before the amended complaint was filed, 


4) 


with vision in his left eye "(with glasses) 20/30 (without glasses) 
20/40" [emphasis supplied]. It is clear that his left eye was not, 
even with the license permitted an advocate, “blind” and that its 
vision was improved by the glasses furnished by Appellee Buxbaum. 


There is no evidence of fraud or misrepresentation in the record 
and none is cited by Appellant in his brief. He cannot deny the testimony 
which he gave himself and he did not deny the testimony of Appellee 
Friedman whose deposition he took. 


Appellant does not indicate the existence of any issue as to a 
material fact. The only question before the lower court was one of 
law -- as to whether the undisputed facts, no material facts being in 
issue, gave rise to a claim against Appellees. That question of law 
was resolved against the Appellant as will be more fully covered here- 
inafter. 


II. An Optometrist and an Employing Optician Are Prohibited 
By Statute from Detecting or Attempting to Detect Disease 
and Are Limited to the Function Which is Performed by 
the Optometrist Who Measures Refractive Error for the 
Adaptation of Lenses to the Aid and Relief of Visual Defects. 


Plaintiff- Appellant must fail in this action because he seeks to 
impose upon the Appellees, an Optometrist and an Optician, a duty, 
the performance of which would constitute a violation of express 


statutory law. 


The District of Columbia Code, 1951 Edition, defines the 
Healing Art, Title 2, Section 101(b) to mean: 


"* * * * the art of detecting or attempting to detect 
the presence of any disease; of determining or attemp- 
ting to determine the nature and state of any disease, 
if present; of preventing, relieving, correcting, or 
curing, or of attempting to prevent, relieve, correct 
or cure any disease; * * * *; PROVIDED, That for 


the purposes of this chapter the term. 'the healing art’ 
does not include-- 





(1) x kK * 

(2) x x * 

(3) Optometry as defined in chapter 5 of this 
title;* * *”" [emphasis supplied] 


Title 2, Section 102, provides: 


"No person shall practice the healing art in the 
District of Columbia who is not (a) licensed so to do, 
or (b}) if exempted from licensure under section 2- 
133 or 2-134, then duly registered.” 


The exemptions in section 2-133 are the medical officers of the Federal 
Government in discharge of official duties and generally physicians 
licensed in other jurisdictions who are properly called into the District 
to perform their functions. Section 2-134 relates to other groups not 
material here. 


Title 2, Section 501, provides: 


"The practice of optometry is defined to be the 
application of optical principles through technical 
methods and devices in the examination of the human 
eye for the purpose of determining visual defects, 
and the adaptation of lenses for the aid and relief 
thereof." 


Title 2, Section 502 provides: 


"It shall be unlawful for any person in the District 
of Columbia to engage in the practice of optometry or 
represent himself to be a practitioner of optometry, or 
attempt to determine by an examination of the eyes the 
kind of eyeglasses required by any person, or represent 
himself to be a licensed optometrist when not so licensed, 
or to represent himself as capable of examining the eyes 
of any person for the purpose of fitting glasses, excepting 
those hereinafter exempted, unless he shall have fulfilled 
the requirements* * * *" 


Those exempted by the above section are referred to in Section 502 


and are physicians and surgeons and "persons selling spectacles and 
(or) eyeglasses and who do not attempt either directly or indirectly to 
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adapt them to the eye, and who do not practice or profess the practice 


of optometry.” 


As a matter of law, Appellee Buxbaum could not hold himself 
out as a licensed optometrist "learned, competent and skilled in the 
practice of said art" [J. A. 1]. It is clear from Appellant's own testi- 
mony that Appellee Buxbaum did not so hold himself out [J. A. 20'] as 
Buxbaum sent him to Appellant Friedman, a licensed optometrist, for 
measurement of refractive error, Buxbaum's optometrist not being 
available at the time. As a result of the lenses which Appellant 
represented to Appellee Friedman as those which improved his ability 
to read the optometric charts, he was furnished glasses. That is the 
normal practice of an optometrist. 


Appellant cites no authority in support of his allegation that 
optometry is an "art". This Court has held to the contrary and has 
further denied to optometry recognition as "a learned profession", 
this Court having said in Silver v. Lansburgh& Bro., 72 App. D.C. 77, 
that: 


"x * *We have considered the cases, and are of 
opinion the best considered adopt the view that opto- 
metry is not ‘one of the learned professions. ' 


"Optometry is said by a well known writer on the 
subject not to be a part of medicine, ‘either by inheri- 
tance, basic principles, development or practice.' It 
is ‘an applied arm of optical science resting upon the 
work and discoveries of physicists and opticians through 
the ages down to modern times. It does not trezt the eye, 
whether in health or disease, but adapts the light waves 
which enter the eye, in accordance with optical principles 
So as to produce focused and single vision with the least 
abnormal exertion on the part of the eye.’ Arrington’s 
History of Optometry, p. 24 (1929). 
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"The District of Columbia statute neither requires “ 
nor contemplates that an optometrist shall be a graduate 
physician or that he shall, like an oculist, diagnose or | 
treat diseases of the eye. In actual practice, the function | 
which he performs is in measuring the refractional ab- 
normalities of the eye and prescribing, and sometimes 
grinding the lenses to correct them. The distinction 
between oculists and optometrists is succinctly stated 
by the New Jersey Supreme Court in New Jersey State 
Board v. Kresge Company, 113 N.J.L. 287, 174 A. 353, 

357: ‘Oculists and ophthalmologists pursue a calling 
quite distinct from that of optometrists. The first has 
relation to the practice of medicine and surgery in the 
treatment of diseases of the eye, and the second to the 
measurement of the powers of vision, and the adaptation 


of lenses for the aid thereof.’ "[Emphasis supplied] 


The authorities agree uniformly with the opinion of this Court in the 
Silver case as to the limitations upon the function of optometrists. The 
District Court Judge in Silver v. Lansburgh,27 F. Supp. 682, 685, said: 


"'Optometry’ is a mechanical art requiring skill, 
manual dexterity, and knowledge of use and application 
of certain mechanical instruments and appliances designed 
to measure and record errors and deviations from normal 
which may be found in human eye, rather than the knowledge 
and learning appropriate to professions or callings which 
deal with causes and conduct rather than with conditions 
and effects, and is in its nature empirical rather than 
learned." 


It is clear as a matter of law that the healing art statute, supra, 
and the definition of optometry both by the statute and by this Court 
prohibit an optometrist from diagnosing or attempting to determine 
the existence of disease. 


1 
Cee 
Delaware Optometric Ass'n. v. Sherwood, Del.Ch., 122 A. 2d 424, 425. 


Williamson v, Lee Optical of Oklahoma, 348 U.S. 483, 75S, Ct. 461, 463, 99 L. Ed. 563. 
State ex rel. Harris v. Kindy Optical Co., 235 Wis. 498, 292 N.W. 283. 
Kime v, Aetna Casualty and Surety Co., 66 Ohio App. 277, 33 N.E. 2d 1008, 1010. 


Hampton v. Brackin's Jewelry & Optical Co., 186 So. 173, 178, 237 Ala. 212, (citing the 
definition found in New Intemational Encyclopaedia/@nd Ed./ p. 495). 


Annotation 141 A.L.R. 883. 
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Appellant, nevertheless, asks this Court to impose liability upon 
Appellees for not doing what he believes they should have done even 
though such would be a violation of law. To diagnose or treat any 
ailment of the eye as distinguished from adapting lenses to correct 
visual error would be a plain violation of the sphere restricted to the 
licensed medical doctor. 


Assuming arguendo, that Appellee Buxbaum was under the obli- 
gation which would fall upon an optometrist, he would be required to do 
no more and could do no more than the Appellant admits was done for 
him. 


Appellant's deposition is replete with his admissions, cited 
supra, that his eyes were examined in the usual manner for the purpose 
of adapting lenses, that three weeks after his first visit he returned and 
was told by Appellee Buxbaum to go to a doctor or a hospital, advice 


which he disregarded until some seventy days later. 


Appellant presumes much when he asks the Court to impose upon 
an optometrist the duty of knowing that Appellant had a tumor of the 
brain requiring immediate medical attention when the law clearly 
prohibits the optometrist from detecting or attempting to detect such 
condition, and even the physicians could not diagnose his true condition 
until an exploratory operation was performed. 


Even a physician "is not an insurer of health" as this Court said 
in Christie v. Callahan, 75 U.S. App. D.C. 133, 136: 


"* * *On the other hand, malpractice is a serious 
charge. The physician is not an insurer of health. He 
undertakes only for the standard of skill possessed 
generally by others practicing in his field, and for the 
care which they would give in similar circumstances." 


The standard for the optometrist is set by statute and from it he cannot 
deviate. Appellees performed their function as optometrist and op- 
tician, respectively, within such limits and cannot be called to perform 
to any standard other than that which is lawful. Even the Episcopal 
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Eye, Ear and Throat Hospital with its acknowledged pre-eminence in 
its field did not diagnose the brain tumor from which Appellant 
suffered [J. A. 12]. It was the brain surgeon doing his surgical ex- 
ploration at George Washington University Hospital [J. A. 12-15] who 
made the correct diagnosis and who administered the only treatment 
which the record shows to have been surgical excision of the tumor 
from within the brain. No treatment is shown to have been admini- 


stered at Episcopal. 


There was nothing before the lower court on which to have made 
any other finding as a matter of law than that which is here for review. 


I. The Appellees Did Not Conceal From Appellant Such 
Knowledge As They Had of a Need for Medical Examination. 


Appellant alleges in shot-gun style in his Amended Complaint, 
which we have noted heretofore was filed by Appellant's Counsel after 
Appellant's testimony on his deposition, that either the Appellees in 
their capacity as optometrist and optician are liable for negligence in 
failing to discover a brain tumor or that he had a tumor, that Appellees 
knew about it, and "deliberately concealed from the plaintiff the fact of 


the existence of this tumor * * *" [J. A. 3]. 


As we have demonstrated there can be no liability for negligence 
in failing to discover a medical condition when the act of discovering or 
attempting to discover such a condition is by statute pre-empted for the 
licensed medical doctor and forbidden to the optometrist and the optician 
who employs him. 


2 
This Court said in Kelly Furniture Co. v..Washington Ry. & Electric Co., 64 App.-D.C. 


215, 217: 
"In this jurisdiction, and indeed in the federal courts generally, the rule is that the trial court 


should direct a verdict for defendant where the evidence and all the inferences which justifiably can 
be drawn from it will not constitute a sufficient basis for a verdict for plaintiff.” 
Certainly, the mle would justify the lower court in granting a motion for summary judgment where no 
genuine issue of material fact exists and the plaintiff, as a matter of law, cannot recover. 
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Careful examination of the entire record reveals only that 
Appellee Friedman, a licensed optometrist, suspected a possible 
pathology. He communicated such information to Appellee Buxbaum. 
Appellee Buxbaum furnished the glasses according to the prescription 
furnished by the optometrist. He was required to do no more. Yet, 
upon Appellant's second visit to Appellee Buxbaum 21 days after the 
first visit, Appellee Buxbaum by Appellant's own testimony told him to 
go to an eye doctor or a hospital. Appellant testified to that fact 
[J. A. 30 and 32] and further that he did not know what an ophthalmolo- 
gist was and that he had never heard of the word “pathology”. 


After being told to go to an "eye doctor" or a hospital, Appellant 
persisted in doing nothing for himself. Finally, several weeks later 
[J. A. 33] ‘he went to another optical firm and received the same advice-- 
differing only according to him in that the hospital was qualified to be 
"Episcopal". The record is clear that the first visit to Appellees was on 
April 28, 1956 and the second visit, 21 days later, on May 19, 1956. 
Several weeks later would place the visit to the other optical firm some- 
time in June. The record shows, however, that Appellant did not 
present himself to the Episcopal Ear, Eye and Throat Hospital until 
July 30, 1956 [J. A. 12]. | 


Admittedly, Appellant was told to seek medical attention. At best 
he can only complain that he was told on the second visit and not on the 
first, but this alone is not enough. The concealment as Appellant 
labels the matter must be shown to have been the proximate cause of 
his damage. No citations are necessary in the face of the plain fact that 
Appellant did not rely on what Appellee Buxbaum told him as he igonored 
the advice when given -- at that gratuitously and not with any duty to 
give it -- and instead of getting medical attention he continued, perhaps 
in his lack of understanding of the difference between optometrists and 
doctors of medicine who treat the eye for disease (although here the 


eye was apparently never the actual subject of treatment - such having 
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been surgery of the brain), to go to those licensed only to refract and 
prohibited from treating him. 


This case is controlled in its entirety by the statutes cited. 
The inability of the Appellant to make out a case for negligent profess- 
ional service within the standard permitted by law is fatal to his claim. 


CONCLUSION 


On a Motion for Summary Judgment, the pleadings depositions 
and supporting affidavits established that there was no genuine issue 
as to any material fact and that the Appellee Buxbaum was entitled to 
a judgment as a matter of law because he had not been negligent, he had 
violated no duty owed the Appellant and had made no misrepresentation 
to the Appellant nor committed any fraud. The Appellee Buxbaum, as 
the optician employing a licensed optometrist, was prohibited by 
statute from detecting or attempting to detect disease and from ad- 
ministering any treatment. Plaintiff-Appellant's own undisputed testi- 
mony establishes that he did not engage the Appellees to treat him for 


any ailment and that they did not treat him. The Appellant is in error 
in seeking to impose the duty which a physician owes to a patient as the 
standard of duty owedby an optician and an optometrist to :their client. 
Moreover, Appeliant admits having neglected for 70 days to follow the 
suggestion to seek medical attention when Appellee Buxbaum had voiced 
the suspicion of possible pathology expressed by the optometrist. 


The District Court correctly granted Appellee Buxbaum's Motion 
for Summary Judgment and the judgment of the District Court should be 
affirmed. 

Respectfully submitted, 


NATHAN M. LUBAR 
HAROLD J. NUSSBAUM 


200 Woodward Building 
Washington 5, D. C. 


Attorneys for Appellee 
Buxbaum 
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(i) 


STATEMENT OF QUESTION PRESENTED 
BY APPELLEE FRIEDMAN 


The appellee, Joseph Friedman, does not believe that the question 
posed in appellant's brief presents the issue as it pertains to him. In 
the opinion of counsel for the appellee Joseph Friedman, the primary 
question should read: 


Is an optometrist who, at the request of a competing optical firm, 
examined for eye glasses a customer of the latter firm, for a fee paid 
to him by such firm, and who reported on the corrective lenses for the 
refractive abnormalities of such customer only to that optical firm 
which had contracted with him, which report by the optometrist to 
such firm included a suggestion to the firm that the customer be told 
to seek advice from a medical doctor or hospital for possible eye 
pathology, liable to such customer, in the absence of privity of con- 
tract between said optometrist and the customer, for not suggesting 
directly to the customer such medical inquiry? 


In addition to the aforegoing question premised on the absence 
of privity of contract, applicable only to the appellee Friedman, other 
questions might be framed pertaining to both appellees alike, the an- 
swers to which warranted the granting in the court below of the motion 
of each appellee for summary judgment. To avoid repetition in appel- 
lees’ briefs, appellee Friedman has not framed and will only inci- 
dentally discuss such questions. These matters will be treated and 
considered more fully in the brief filed on behalf of the appellee Bux- 

- baum trading as Rubin Optical Company. 
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and 
JOSEPH FRIEDMAN, 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE FRIEDMAN 


COUNTER STATEMENT OF THE CASE 


The appellant's amended complaint is in two counts. The first 
count is labeled "Negligence" and the second count is labeled "Fraud." 


Both counts charge that the appellees Joseph Friedman and Her- 
bert A. Buxbaum during the month of April 1956 and prior thereto held 
themselves out to the general public as doctors of optometry, learned, 
competent and skilled in the practice of said art, and in the use of cer- 
tain appliances and instruments used in the practice of said art. 
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See paragraph 3 of the first count, the language of which is also adopted and incorporated by 
paragraph 1 of the second count. 
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In paragraphs 4, 5 and 6 of the first count, the appellant charges 
that he underwent examination and treatment by the appellees and that 
because of the negligent and careless manner in which the appellees 
treated him for the condition of which he complained,’ and more par- 
ticularly because of the failure of the appellees to discover and/or 
timely advise the appellant of the presence of a tumor behind his eyes, 
the appellant's condition became worse, for which on August 4, 1956 
he was admitted to a hospital and underwent surgery. 


The second count is substantially the same as the first count, ex- 
cept that it alleges the payment to the appellees of $27. 00 for eye glasses, 
which the appellees falsely represented would aid his vision. The appel- 
lant alleged also in the second count that because of the presence of a 
tumor, of which the appellees did not advise him but deliberately con- 
cealed from him, he would have received medical aid and have saved 
at least part of his vision. 


Appellant's deposition was taken and his evidence did not support 
the allegations of his complaint. His testimony was substantially to this 
effect: 


On April 28, 1956, he went to the Rubin Optical Company to pur- 
chase glasses because of impaired vision, with which he had first ob- 


served difficulty some six months before and which was gradually be- 


coming worse. 
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The pleading does not specify the nature of his complaint and we can only assume that it referred to 
impaired vision. 


The evidence conclusively showed failing vision for a much longer period than 6 months before April 
28, 1956. Prior to November 1955 for dizzy spells with his head and blindness, he consulted a Dr. 
Hannon who examined him and told him he had high blood pressure. (App. 36) At the Episcopal Eye, 
Ear and Throat Hospital on the 30th of July, 1956 he complained that both his eyes began to burn and 
water intermittently 2 years before, that vision of his right eye began to fail about a year before and his 
vision was very poor for the preceeding 6 months. (App. 12) On August 3, 1956, at George Washington 
University Hospital he said he had noticed loss of vision in his right eye 11/2 years before with headaches 
since the age of 8. (App. 13) 
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At the Rubin Optical Company he was told that its optometrist was 
on vacation and to go a few doors down the street to the appellee Fried- 
man, who would examine his eyes for the Rubin Optical Company (App. 
20). He did so immediately, following a telephone call by appellee Bux- 
baum of the Rubin Optical Company to appellee Friedman (App. 21). 


There is no claim that either appellee held himself out as a medi- 
cal doctor. On the contrary, the complaint specifically alleged that 
they "held themselves out to the general public and to the plaintiff Stacy 
Evers to be doctors of optometry * * *."" (App. 1) 


The appellee Friedman graduated from the Southern College of 
Optometry of Memphis, Tennessee, in December 1948 (App. 39), with 
a degree of doctor of optometry (App. 58). He is licensed by the Dis- 
trict of Columbia as an optometrist. The signs on his store carry the 
designation, optometrist, in large letters (App. 60). 


Appellee Friedman met appellant as he entered his store (App. 21), 
and appellant told appellee Friedman that he had been sent by the other 
gentleman (Buxbaum), who was supposed to have called him. There 
was no other conversation. Appellant walked into a small room where 
appellee Friedman had him sit down before a machine to examine his 
eyes (App. 21). He received no treatment of any kind from appellee 
Friedman (App. 48, 61). In response to questions by appellee Fried- 
man, appellant told him that he was having trouble seeing with his right 


eye and that his eyes had been burning and watering (App. 21 and 22). 


There was no other conversation. Appellee Friedman simply had him 
sit in a chair and look through a machine at a chart located on a wall 
beyond the machine. As appellee Friedman would change the glass 
lenses on the machine through which appellant was looking, he an- 
swered appellee's inquiry whether he could see better or worse (App. 
23). Appellant had no other conversation with appellee Friedman who 
did not tell him what glasses he needed or the results of his examination 
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nor did he give him medicine, medication or any prescription for his 
eyes or vision (App. 24). 


After the examination he went back to the Rubin Optical Company. 
He paid no fee to appellee Friedman nor was there any arrangement 
for him to pay any fee to appellee Friedman (App. 24 and 25). On re- 
turning to the Rubin Optical Company he testified that he was told by 
Buxbaum that his glasses would be ready at 7:30 that evening. He se- 
lected a frame for glasses, paid Rubin Optical Company $27. 00 and that 
evening obtained his glasses (App. 25). 


The appellee Friedman stated in his answer and testified by depo- 
sition that he examined on April 28, 1956 at the request of the appellee 
Buxbaum for the H. Rubin Optical Company the eyesight of the appel- 
lant in order to inform Buxbaum of the best visual acuity that could be 
obtained by the appellant with eye glasses. Appellee Friedman further 
testified by deposition that Buxbaum occasionally asked him to examine 
the vision of customers for glasses of the Rubin Company when its 
optometrist Dr. Harry Rubin was not present (App. 48), and to inform 
him of the results of such examinations. On making these examinations 
he reported by telephone to Mr. Buxbaum the results. The customers 
who are examined for Rubin Optical Company are not told anything by 
appellee Friedman inasmuch as they are the customers of the Rubin 
Optical Company and not his own (App. 49). After examining on 
April 28, 1956 the eyesight of the appellant Stacy Evers he reported 
by telephone to Mr. Buxbaum the lens correction for glasses, stating 
that these corrections would give the appellant his best visual acuity 
and suggested to Mr. Buxbaum that he recommend that Evers see a 
private optomologist or the Episcopal Eye, Ear, Nose and Throat Hos- 
pital, for possible pathology. The prescription for glasses including 
the recommendation of medical inquiry because of possible pathology 
as telephoned to Buxbaum by Friedman was written down by the appellee 
Buxbaum. The photostat copy of his original record was annexed to 
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the deposition of the appellee Friedman as "Plaintiff's Exhibit 1." 
This exhibit was designated for inclusion in the printed appendix but 
inadvertently omitted by the printer. It is therefore appended to this 
brief. 


When appellant returned to the Rubin Optical Company in the 
early evening of April 28, 1956, for the glasses which had been pre- 
scribed, he put them on and then complained that they did not help him, 
to which the appellee Buxbaum suggested that he wear them and that 
his eyes would adjust themselves to the glasses. He denied any other 
conversation with Mr. Buxbaum (App. 27), or that it was suggested to 
him at that time (April 28, 1956) that he see a doctor or hospital? 


Ona Saturday; three weeks later, appellant returned to the Rubin 
Optical Company complaining that his glasses were not doing him any 
good and his eyes were getting worse, at which time appellant admitted 
that he was told by the appellee Buxbaum that if his eyes did not get 
better he should go to a hospital or doctor (App. 30). At that time he 
was also told to return to the appellee Friedman, who re-examined 
his vision and told him that his sight was worse than it was on the previ- 
ous examination. There was no other conversation between appellant 
and appellee Friedman (App. 30). When he was told on May 19, 1956 
by Buxbaum that if he continued to have trouble with his vision he ought 
to go to a hospital or to a doctor, he understood Buxbaum to mean a 
physician or an eye doctor (App. 33). 


Notwithstanding the suggestion by Buxbaum, admittedly received 
by appellant on May 19, 1956, he did not visit a physician or a hospital 
although his eyes continued to get worse (App. 36), until July 30, when 
he went to the clinic of the Episcopal Eye, Ear and Throat Hospital 


4 

Defendant Bux baum in his answer denied the allegation that he was not advised to make medical 
inquiry. Appellant admitted drinking alcoholic beverages that evening and being arrested for drunkenness 
April 28, 1956 (App. 22, 28-29). 


5 May 19, 1956 (App. 20). 
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(App. 12), following which on August 3rd he was admitted to George 
Washington University Hospital (App. 12-14). Neither at the Episcopal 
Eye, Ear and Throat Hospital nor at George Washington University 
Hospital on admission was there a diagnosis of a brain tumor. The 
hospital record shows that an exploratory operation was performed on 
August 9, 1956 which revealed presence of a brain tumor which was 
surgically removed. It should be noted that the record of his examina- 
tion on July 30, 1956 at the Episcopal Eye, Ear and Throat Hospital 
showed his vision in the left eye was better with the glasses which he 
had purchased from the Rubin Optical Company than without the glasses 
(App. 12). 


SUMMARY OF ARGUMENT 


1. Appellee Friedman, who was employed by appellee Buxbaum 
to examine appellant's eyesight for the fitting of eye glasses and who 
carefully did so, was not required to report to appellant, not a party 
or privy to the contract, and to whom no legal duty was owed as a mem- 
ber of the public. 


2. An optometrist is prohibited from making a medical diagnosis 
and from giving medical advice and treatment. 





ARGUMENT 
I. 


Appellee Friedman, Who Was Employed By Appel- 

lee Buxbaum To Examine Appellant's Eyesight For 
The Fitting Of Eye Glasses And Who Carefully Did 

So, Was Not Required To Report To Appellant, Not 

A Party Or Privy To The Contract, And To Whom 

No Legal Duty Was Owed As A Member Of The Public. 


To fasten liability upon the appellee Friedman under either the 
first count of the amended complaint labeled "negligence" or under the 
second count labeled "fraud," it was incumbent upon the appellant to 
show a violation by the appellee Friedman of a duty owed the appellant 
as the injured person. Such a cause of action could arise, only if there 
had been a breach by the appellee Friedman of a duty owed the public 
generally, including the appellant or of some duty owed appellant which 
had arisen as a result of a contract. In the latter category, before 
appellant could recover it was essential that he establish among other 
elements the existence between him and the appellee Friedman of what 


is termed "privity of contract." 


Although the amended complaint alleged negligent treatment (Par. 
5-8, App. 2) and misrepresentation (2nd count), the depositions showed 
conclusively that there was no privity of contract between appellant and 
Friedman, that appellant received no treatment from the appellees and 
that there was no representation by appellee Friedman to appellant and 
no significant conversations between them. The appellee Friedman 
was shown only to have measured for appellee Buxbaum, trading as 
Rubin Optical Co., the refractional abnormalities of appellant's eyes, 
and to have thereupon reported by telephone to the appellee Buxbaum a 
prescription for lenses to provide the appellant his best visual acuity, 
and the possibility of eye pathology for which he recommended that 
appellee Buxbaum suggest to appellant medical inquiry. 
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The amended complaint alleged that appellees were negligent in 
failing to discover a brain tumor and/or timely advise appellant thereof, 
but appellee Friedman was not possessed of a learning by which he could 
have diagnosed appellant's ailment. Moreover, the law does not require 
but prohibits optometrists from making medical diagnoses or giving 
medical advice. 


Appellant's claim insofar as it pertains to appellee Friedman, 
although not couched in these terms, seems to be based simply upon his 
omission to tell appellant what he reported to Buxbaum, namely, that 
appellant should seek medical advice for possible pathology. 


Obviously the eyesight examination performed by appellee Fried- 
man upon the appellant did not cause either the brain tumor or appellant's 
impaired vision, nor did any harm or injury befall the appellant by 
reason of the examination of his vision by appellee Friedman. Since 
there was no negligence on the part of appellee Friedman in the manner 
in which he examined appellant's vision and the examination was made 
by Friedman at the request of and only for appellee Buxbaum, there was 
no common law tort or public duty involved in the omission of appellee 
Friedman to inform appellant of the possibility of eye pathology. The 
opportunity afforded the appellee to examine appellant's vision and to 
note the presence of possible pathology occurred only through the con- 
tractual arrangement between Friedman and Buxbaum. Because appel- 
lant was not a party to the contract between the appellees for the vision 
examination of appellant, appellee Friedman did not place himself under 
any duty to appellant, and there can be no negligence based only on a 
failure by Friedman to make a report directly to appellant. Gulf, C. & 
S. F. R. Co. v. Overton, 101 Tex. 583, 587, 110S.W. 736, 19 LRA 
(NS 500). It is not sufficient that some duty or obligation should have 
been neglected by the appellee, but it must have been a neglect of some 
duty or obligation to him who claims damages for the neglect. Chesa- 
peake & O. R. Co. v. Mihas, 280 U.S. 102, 107, 74 L. ed. 207, 50 
S. Ct. 42. 
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In every instance before negligence can be predicated of a given 


act, back of the act must be sought and found a duty to the individual 
complaining, the observance of which would have averted or avoided 
the injury. Palsgraf v. Long Island R.R. Co., 248 N.Y. 339, 162 
N.E. 99; Cote v. Litawa, 96 N.H. 174, 71A. (2d) 792, 18 ALR (2d) 
216. 


In McClendon v. T. L. James & Co., 231 F. (2d) 802, 804, the 
court said: 


"But nonperformance (nonfeasance) of such a 
contract duty owing by the agent to his principal under 
a contract does not give rise to tort liability against 
that agent, and, of course, the agent has no contract 
liability to a third party not in privity. 38 American 
Jurisprudence, Negligence, Sec. 21, ‘A plaintiff in 
an action for negligence, who bases his suit upon 
the theory of a duty owed to him by the defendant as 
a result of a contract must be a party or privy to the 
contract; otherwise, he fails to establish a duty to- 
ward himself on the part of the defendant, and fails 
to show any wrong done to himself.' 27 American 
Jurisprudence, Independent Contractor, Sec. 52, 

*‘ * * * in cases of injury to persons who are not par- 
ties to the contract, the plaintiff cannot maintain the 
action on the covenants thereof; the liability, if any, 
in such a case must be founded on negligence. ' 
Where the duty springs from the contract, is a crea- 
ture of it, it affords no basis for tort liability. 
Council v. Dickerson's, Inc., 233 N.C. 472, 64 
S.E. 2d 551; and see Pinnix v. Toomey, 242 N.C. 
358, 87S.E. 2d 983; 38 A.L.R. 487-491. This 
much is recognized even by those openly critical 

of the rule of nonliability for nonfeasance, see, 
e.g., United States v. Hull, 1 Cir., 195 F. 2d 64, 
69, ‘In the case of an agent or servant, so far as 

his nonperformance of his undertaking amounts to 
no more than a breach of contract, of course his 
liability is only to the employer‘; Prosser on Torts, 
1941, Sec. 33, page 205, 'A better statemeni of the 
principle is that if a relation exists which would give 
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rise to a legal duty without enforcing the contract 
promise itself, the tort action will lie, otherwise 
not.* Neither 38 American Jurisprudence, Negli- 
gence, Sec. 20; Article 2316, LSA-Civil Code; 
Savoie v. Walker, La. App., 183 So. 530; Moses 
v. Butts, La. App., 70 So. 2d 203; Lawson v. 
Shreveport Waterworks Co., 111 La. 73, 35 So. 390, 
are to the contrary. Each assumes, whether stated 
in common law terms of negligence or the code lan- 
guage of fault, that the contract has given rise toa 
relationship out of which duties to third parties | 
arise by reason of law in which case, assuredly 
liability exists without inquiry as to its passive or 
active nature. But‘ * * * The true question always 
is, has the defendant committed a breach of duty 
apart from the contract. If he has only committed 
a breach of the contract, he is liable only to those 
with whom he has contracted; * * *.*" 


In Buckley v. Gray, 110 Cal. 339, 42 P. 900, 31 LRA 862, it was 
held that an attorney was not liable to a son for even gross negligence 
in so drawing the will of the mother as not to carry out her desires in 
the disposition of her property, even though the son suffers great pecuni- 
ary loss thereby, there having been no privity of contract between the 
son and the attorney. 


In Knight v. Atlantic Coast Line R.. Co., 73 F. (2d) 76, the court 


said: 


"The petition's allegations of fact do not show that 
Poppeli had any duty with respect to appellee's 
right of way except such as was imposed by his 
contract of employment as section foreman. The 
allegation of the petition to the effect that Poppell 
owed a duty to appellant as a member of the public 
is a statement of a mere conclusion of the pleader; 
the petition containing no allegations of facts giving 
rise to a duty of Poppell to the appellant with refer- 
ence to the condition of the right of way. Nothing 
contained in the petition is inconsistent with the 
conclusion that, other than his duties to his em- 
ployer under his contract of employment, the law 
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imposed on Poppell no duty to clear any part of his 
employer's right of way of easily ignitible material. 
His failure or omission to do anything in that regard 
was not a breach of any duty owing by him to the 
public generally or to the appellant. Poppell, by 
refraining from removing easily ignitible material 
from the part of the right of way in which the fire 
started, breached no duty except that owing to the 
appellee under his contract of employment. Though 
a third person suffers loss as a result of an agent 
failing to perform his duties to his principal, if 
that breach of duty to the principal, is unaccompa- 
nied by any act or omission of the agent whereby a 
duty owing by him to the third person is breached, 
no cause of action accrues in favor of the latter 
against the agent." 


In Blackstock v. New York & Erie R. Co., 20 N.Y. 48, an action 
was brought against a common carrier for delay in the shipment of a 
quantity of produce. The delay was caused by an unwarranted strike 
of the engineers of the carrier railroad. The court said: 


"This involves a consideration of the legal effect of 
the relations which exist between these several par- 
ties. In the first place, there was no privity be- 
tween the plaintiff and the engineers. The latter 
owed no duty to the former which the law can recog- 
nize. If they had committed a positive-tort or tres- 
pass upon the property, the owner might pass by 
the employers and hold them responsible, but for 

a nonfeasance or simple neglect of duty, they were 
only answerable to their employers." 


In framing the amended complaint counsel for the appellant was 
aware of the need for alleging a contractual relationship between the 
appellant and the appellee Friedman. He accordingly included in Para- 
graph 4 of count 1 of the amended complaint (incorporated in count 2 
of the amended complaint by reference) the unwarranted averment that 
the appellees were consulted by appellant Evers, complaining of a condi- 
tion affecting his eyes and that he engaged the appellees to treat the 


condition. 
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When the deposition of appellant showed this allegation to be un- 
true he sought to circumvent the necessity for privity of contract by 
urging in the court below the application of the rule applied in Hanna 
v. Fletcher, 97 U.S. App. D.C. 310, 231 F. (2d) 469. That rule, how- 


ever, has no application to the instant case. 


Its application is generally confined to inherently dangerous arti- 
cles or articles which may become dangerous to a user if they are negli- 
gently made. MacPherson v. Buick Motor Co., 217N. Y. 382, 111 N.E. 
1050. Prosser on Torts, 1941 ed., title "Liability of Suppliers to Third 
Persons," section 83, Page 673 et seq. 


Appellee Friedman by his contract with the appellee Buxbaum was 
only required to report to Buxbaum on the corrective lenses for the re- 
fractional abnormalities of the appellant. This duty he performed care- 
fully and without negligence. We do not believe his obligation included 
any duty to observe and report upon any medical ailment or disorder 
with which the appellant may have been suffering. That he did suspect 
the possibility of pathology and so reported to the appellee Buxbaum was 
most commendable. It is inconceivable that without any negligence on 
his part and without misfeasance or malfeasance there could arise a 
cause of action in the appellant simply because Friedman did not also 
gratuitously mention to the appellant a suggestion of possible pathology. 


We have found no case which holds that there is a duty owed toa 
stranger to a contract upon the theory of a tort arising from the contract 
where the defendant properly performed his contract and the claimed 
omission, if any, is one of nonfeasance only, not required by the con- 


tract. 


When appellant visited the Rubin Optical Company to improve his 
vision he was not seeking medical advice for a brain tumor which was 
causing his loss of vision but eye glasses which would enable him to see 
better. Appellees were not qualified to diagnose the cause of his loss 
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of vision but only to fit him with glasses. After being fitted with glasses 
on April 28, 1956 by appellee Buxbaum according to the prescription of 
appellee Friedman, he returned three weeks later, May 19, 1956, stating 
that the glasses did not help his vision at which time he was then told, 

so appellant states, that if his vision did not improve he should obtain 
medical advice. His vision at that time had not improved but had con- 
tinued to get worse but he nevertheless did not seek medical advice until 
July 30, 1956, 72 days later. 


Appellant attributes his loss of vision to the delay in undergoing 
brain surgery. There was a lapse of 93 days from the time he was initially 
seen by the appellees and his obtaining medical attention at the Episcopal 
Eye, Ear and Throat Hospital. If, as appellant stated, medical advice 
was not suggested until May 19th and this caused him to waste three weeks 
time, it is inconceivable that his vision could have been saved but for this 
wasted time, when admittedly having been told on May 19th that he should 
seek medical advice, he did not do so until July 30th, 72 days later. How 
can he be heard to say that the three weeks delay was the proximate cause 
of his loss of vision rather than the more than seven weeks wasted time 


for which he alone was to blame? 


For appellant's own neglect of his health and his own failure to more 
quickly heed the suggestion to consult with a physician or hospital, he 
endeavors to brush aside his responsibility by asserting that it was the 
duty of the appellees to tell him that he required medical treatment im- 


6 
mediately. 


Assuming without admitting, that there was a duty on the part of 
either appellee to suggest to the appellant medical inquiry, should they 
have also warned appellant to obtain immediate medical treatment? 
Appellant apparently believes that appellees should have done more than 


6 
See appellant's brief, page 3, wherein it is said "Neither defendant at any time advised the plaintiff 
of the need for immediate medical treatment.” 





14 


suggest medical inquiry. He claims they should have urged upon him 
the need for quick surgery, and warned him of the hazards incident to 
delay. 


To impose upon the appellees a duty to have told appellant that he 
must have immediate medical treatment should presuppose knowledge by 
appellees of the nature of appellant's ailment and of the ultimate results 
which could follow neglect of medical attention. The law imposes no 


such burden upon an optometrist. 


II. 


An Optometrist Is Prohibited From Making A Medical 
Diagnosis And From Giving Medical Advice And Treat- 
ment. 


The detection of eye pathology is a medical diagnosis. Wedo not 
believe that the finding of eye pathology is within the function or the ob- 
ligation of an optometrist. These matters, however, are hereinafter 
discussed in this brief. If the duty of an optometrist is not confined 
only to the measurement of the refractional abnormalities of the eyes 
but extends to the detection of eye pathology, appellee Friedman ful- 
filled his duty, if any existed in this regard, when he suggested its 
possibility to appellee Buxbaum and that Buxbaum recommend that ap- 
pellant seek medical advice. If also, notwithstanding the absence of 
privity of contract, there existed a duty upon this appellee of directly 
reporting to appellant, this obligation was also sufficiently performed 
for him by appellee Buxbaum when, so appellant himself says, he was 
told on May 19, 1956, to seek medical advice if his vision was not better. 


The appellant's failure to heed Buxbaum's suggestion, and appel- 
lant's subsequent procrastination was alone thenceforth the proximate 
cause of the wasted time, assuming that the delay in undergoing surgery 
was 2 causative factor for his present impaired vision. If appellant's 
own negligence contributed in whole or in part to his vision impairment 


such negligence on his part would bar any recovery by him against the 


appellees. 
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The District of Columbia Code, 1951 Edition, Title 2, Section 
102, provides: 


"No person shall practice the healing art in the Dis- 
trict of Columbia who is not (a) licensed so to do, 
or (b) if exempted from licensure under section 
2-133 or 2-134, then duly registered." 

The exemptions in section 2-133 are the medical officers of the 
Federal government is discharge of official duties and generally physi- 
cians licensed in other jurisdictions who are properly called into the 
District to perform their function. Section 2-134 exempts treatment 
during emergency, massage, dietetics and hygienic measures such as 
physical therapy, religious or faith healers, and all these under certain 
safeguards not material here. 


Section 2-501 of the Code provides: 


"The practice of optometry is defined to be the appli- 
cation of optical principles through technical methods 
and devices in the examination of the human eye for 
the purpose of determining visual defects, and the 
adaptation of lenses for the aid and relief thereof." 

The duty incumbent upon an optometrist toward his client is to use 
optical devices and a technical method of determining abnormality of 
visual acuity for the purpose of adapting lenses to the aid and relief 
thereof. We find no authority which imposes upon an optometrist any 
obligation to gofurther. In fact, he is prohibited from diagnosing or 
treating conditions of the eye where such diagnosis or treatment invades 


the sphere restricted to the practice of medicine and surgery. 


The statute by definition limits the practice of optometry to determin- 
ing visual acuity for purpose of determining visual defects and adapting 
lenses for aid and relief thereof. That is precisely what was done for 
the appellant. Appellee Friedman determined the visual insufficiency 
and the lenses which would assist appellant, and appellee Buxbaum fur- 
nished them. No more was needed in fulfilling any obligations which the 
appellees had toward the appellant. Nevertheless, suspecting some 
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other condition, appellee Friedman reported to appellee Buxbaum the 
recommendation that appellant see a physician or to go to a hospital, 
and this recommendation was received by appellant. Only appellant 
says he was not told this until his second visit, May 19th. 


In Silver v. Lansburgh & Bro., 72 App. D.C. 177, this Court 
said: 


". .. » We have considered the cases, and are of 
opinion the best considered adopt the view that op- 
tometry is not 'one of the learned professions.‘ 


"Optometry is said by a well known writer on 
the subject not to be a part of medicine, ‘either by 
inheritance, basic principles, development or prac- 
tice.’ It is 'an applied arm of optical science rest- 
ing upon the work'and discoveries of physicists and 
opticians through the ages down to modern times. 

It does not treat the eye, whether in health or 
disease, but adapts the light waves which enter the 
eye, in accordance with optical principles so‘as to 
produce focused and single vision with the least ab- 
normal exertion on the part of the eye.' Arrington's 


History of Optometry, p. 24 (1929). 


"The District of Columbia statute neither re- 
quires nor contemplates that an optometrist shall be 


a graduate physician or that he shall, like an oculist, 
diagnose or treat diseases of the eye. In actual 


practice, the function which he performs is in meas- 
uring the refractional abnormalities of the eye and 
prescribing, and sometimes grinding, the lenses to 
correct them. The distinction between oculists and 
optometrists is succinctly stated by the New Jersey 
Supreme Court in New Jersey State Board v. Kresge 
Company, 113 N.J.L. 287, 174 A. 353, 357: *Ocu- 
lists and opthamologists pursue a calling quite dis- 
tinct from that of optometrists. The first has rela- 
tion to the practice of medicine and surgery in the 
treatment of diseases of the eye, and the second to 


the measurement of the powers of vision, and the 


adaptation of lenses for the aid thereof .'' (empha- 


sis supplied 
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CONCLUSION 


The complaint, answer, depositions and supporting affidavits clearly 
showed that appellee Joseph Friedman (1) was not guilty of any negligence, 
(2) had not violated any duty owed the appellant Stacy Evers upon any ob- 


ligation, contractual or otherwise, (3) had made no misrepresentation 


nor perpetrated any fraud upon the appellant, (4) as a licensed optome- 
trist was under no legal obligation to, but was prohibited from making 
any medical diagnosis of appellant's ailment and, (5) fulfilled his duty, 

if any existed, to suggest directly to appellant medical inquiry when 
appellant was so informed by the appellee Buxbaum. The record also 
clearly showed (6) that the delay by appellant in seeking medical advice 
as a causative factor in producing impairment or loss of vision, is highly 
speculative, but appellant's own neglect and failure to heed the suggestion 
of appellee Buxbaum of medical inquiry, was responsible for a more ex- 
tended delay, than any which could be attributed to appellees. 


The lower court correctly concluded that there did not exist any 
triable issue upon liability, that there existed no genuine issue as to any 
material fact, and properly granted motion of the appellee Friedman for 


summary judgment. 


The judgment of the court below should be affirmed. 
Respectfully submitted, 


ALFRED M. SCHWARTZ 


916 Evans Building 
1420 New York Avenue, N.W. 
Washington 5, D. C. 


Attorney for Appellee Friedman 





Plaintiff's Exhibit No. 1 to Deposition of 
Joseph Friedman 
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I 


The Fact That The Defendant Friedman Was Paid By 
The Defendant Buxbaum And Not Directly By The 

aintifi, Does Not ect The Duty ed By 
Friedman To Advise The Plaintiff To Seek Proper 
Medical Or Surgical Treatment. 


The defendant Friedman was paid five dollars for the examination 
by the Defendant Buxbaum who in turn received $27.00 from the 
Plaintiff upon delivery of the glasses. (App. 59) The fact that 





Friedman was not paid directly by the Plaintiff does not relieve him 
of his duty to advise the Plaintiff of the existence of the pathological 
condition which Friedman could not treat. Viita v. Fleming, 132 
Minn. 128, 29N. W. 313. 


The concept of "privity of contract" in negligence cases was 
never applicable to physicians. Dubois v. Decker, 130 N. Y. 325, 
29N. E. 313. Nor was it ever applied to pharmacists or 
apothecaries. Thomas v. Winchester, 2. Seld. 397, 410. It would 
follow that it has no application to optometrists. 


Furthermore, in this jurisdiction, it has now been settled that 
there is no requirement of "privity of contract" in any negligence case. 
Hanna v. Fletcher, 97 U.S. App. D.C. 310, 231 F. 2d 469, wherein 
it is stated: 


"The view that such liability is precluded because 
there is no privity of contract * * * is at variance with 
the principle discussed by Judge Cardozo in McPherson 
v. Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050, 
1053, L. R. A. 1916 F, 696, decided in 1916. Like 
that decision, we also, '' * * * put aside the notion 
that the duty to safeguard life and limb, when the 
consequences of negligence may be foreseen, grows 
out of contract and nothing else. * * *" 217 N. Y. 


at page 390, 111 N. E. at page 1053." 














2 
ARGUMENT 
Il 


The Defendants Did Not Advise The Plaintiff Of The 
Need For Medical Treatment Although They Were 
Aware Of The Existence Of A Pathological Condition 


Requiring It. 
It is clear from the record that nothing was said to the Plaintiff 
of the need for medical treatment at the time of his first encounter 
with the Defendants, in spite of the fact that at that time, both Defendants 


knew it was required. 


Three weeks thereafter, when the Plaintiff returned and again 
stated that the glasses did not help him, Buxbaum said, as retold by 
the Plaintiff (App. 32): 


" | . . if I continued to wear the glasses that 


my eyes would get better and if they didn't that I 
1 


would have to go to a hospital or a doctor." 


Because of the failure of the Defendants to timely advise the 
Plaintiff, he became almost totally blind. (App. 2) 


1 

The question of whether the Plaintiff was drunk and did not, therefore, accurately remember 
what was said by Buxbaum, is also for the jury. The record shows that he had nothing to drink until 
after he spoke with Buxbaum, (App. 29) He was arrested for drunkeness, but nothing has been shown 
as toa conviction. He has denied he was drunk. (App. 28) Medical evidence as to the 
symptomatic relationship between apparent drunkeness and intercranial pressure resulting from a brain 
tumor may also be helpful to the jury in resolving the issue of credibility. 


2. 

The physical examination made at Episcopal Hospital on July 30, 1956 revealed “Left eye vision 
(with glasses) 20/30 (without glasses 20/40). Right eye vision - hand movements." (App. 12). 

Four days after surgery, August 13, 1956, “it was noted that vision in the left eye was more 
impaired and he could not read." (App. 14) 

At the time of his discharge after surgery, August 20, 1956, he “was able to read with his left eye 
with continued loss of vision in his right eye, otherwise improved" (App. 15). 

On December 5, 1956, when his testimony was taken in the case, his vision had reverted to what 
it was on August 13, 1956. He had no vision in his right eye and very little in the left. (App. 36). 

His vision had not improved on December 12, 1956 when the amended complaint was filed. 
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Whether the three weeks delay in obtaining medical care made a 
substantial difference in the saving of the Plaintiff's vision presents a 
jury question. 


Whether or not the Defendant's statement made three weeks later 
constitutes advice to see a physician is, at the very least, also a jury 
question. On its face, it is a statement that it is not necessary to see 
a doctor and that the glasses will eventually improve the Plaintiff's 
vision. It implies at the most a conditional and casual suggestion that 
if they do not, then, at some future time, medical aid should be sought. 
Whether the Plaintiff was guilty of contributory negligence in failing 
to see a doctor for 70 days thereafter, as alleged, is also a jury 
question. The jury should be instructed that it was the duty of the 
Defendants to tell the Plaintiff that the condition of his eyes would not 
be aided by glasses under any circumstances or with the lapse of any 
period of time. Even the Defendant Friedman does not say that the 


glasses were of any assistance in appreciably improving vision in the 


right eye. (App. 55) This was the eye which caused the Plaintiff to 
seek their aid and the Defendants knew it. (App. 22) The Plaintiff 
was not concerned with the imperceptible improvement in his left eye 
and told them so. (App. 27) 


ARGUMENT 
Til 


Although The Defendants Did Not Know The Precise 

Nature Of The Plaintiff's Condition, They Did Know 

They Could Not Treat It and Should Have Told Him So. 

The Defendant Friedman testified "the opthalmoscopy and the 
symptoms he gave me indicated a chronic retrobulbar neuritis. This 
in itself is a pathologic case." (App. 54). He stated also "The fact 
that this man had symptoms of chronic retrobulbar neuritis, or toxic 
amblyopia, and the fact that he had a diminution in vision, he was 
described as a pathology case." (App. 58). 
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5) 


The diagnosis upon the Plaintiff's arrival at the Episcopal 
Hospital was "optic Atrophy, Right Eye." (App. 12) 


The final diagnosis at the George Washington University Hospital 
where he was referred for surgery was "pailloma of the choroid plexus 
of the fourth ventricle. Blindness in the right eye due to chronic, 
continued, intracranial pressure." - The report indicates further 
that this was due to a brain tumor. (App. 13) 


All of these conditions are diseases of the optic nerve. All 
apparently have similar symptoms. The fact that the Defendant 
Friedman failed to recognize that the optic nerve was being affected by 
a brain tumor does not relieve these Defendants of liability. They 
knew of the existence of a condition which required medical care. 
Whether or not they were able to go further and determine its exact 
nature is here unimportant. Their duty was to tell the Plaintiff what 
they did know. They should not have lulled him into a false feeling 
of security by prescribing glasses and urging their use when they knew 
that the eyes were diseased in such a way as to require medical care, 
not glasses. : 
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Gifford - Textbook of Opthamology - (Second Edition 1942) W. B, Saunders Company, Philadelphia, 


in Chapter XV entitled “Diseases of the Optic Nerve and Higher Visual Pathways” at page 292 states: 

"Retrobulbar neuritis must be distinguished from damage to the optic nerve caused by intracranial 
tumors” 

At page 296 states: 

"Simple atrophy may be said to include all cases of optic atrophy in which no signs of previous 
inflammation or edema are present. _Lues of the central nervous system is frequently the cause, but 
it may be the result of retrobulbar neuritis from any cause, and of toxic amblyopia. Injury to the 
intracanalicular or intracranial portion of the nerve and direct pressure upon it by a tumor such as a 
pituitary adenoma cause an identical picture,” 


At page 298; 

"Tumors of the intracranial portion manifest themselves by gradual loss of vision and, in later 
stages, by optic atrophy of the simple type. * * * Treatment demands removal of the tumor by a 
neurosurgeon before irreparable damage to the opposite nerve or chiasm has occurred * * * * ." 








ARGUMENT 


There Is No Statutory Prohibition Against An 

Optometrist Advising His Patient That He Has A 

Pathological Condition. = =—=—=—~C—“‘i‘“‘“‘“<;72O ;O;CSS*W 

The statute governing the practice of optometry prohibits an 
optometrist from practicing medicine. It does not follow, however, 
that he has no duty to properly advise his patients. He cannot attempt 
to treat diseases of the eye. He cannot hold himself out as qualified 
to do so and charge for it. But if he does see pathology, the statute 
does not anywhere state or imply that he must not advise his patient 
of it. The implication is to the contrary. Hampton v. Brackin's 
Jewelry and Optical Co. , 237 Ala. 212, 186So. 173. 


Silver v. Lansburgh, 72 App. D.C. 77, 111 F. 2d 518 deals 
with an obviously different set of circumstances than that found in this 
case. Nowhere in its opinion does the court state that an optometrist 
under the statute must not advise his patient of the need for medical 


care. 


CONCLUSION 


The order of the court below granting the motion for summary 
judgment of both the defendants should be reversed and the case 
remanded to the District Court to be tried before a jury. 


Respectfully submitted, 
WILLIAM T. HANNAN, 
JOSEPH F. CASTIELLO, 
RALPH F. BERLOW, 
KENT D. THORUP, 


637 Woodward Building 
Washington 5, D. C. 


Attorneys for Appellant 
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The appellee Joseph Friedman by his attorney, Alfred M.Schwartz, 
petitions the Court to grant a rehearing in banc, or in the alternative a 
rehearing by the division of this Court which originally heard the appeal, 
and upon a rehearing and further consideration hereof that the judgment 
of this Court entered herein on the 6th day of March, 1958, reversing 
the judgment below in favor of the appellee Joseph Friedman, be vacated, 
and that the judgment in the United States District Court for the District 
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of Columbia in favor of Joseph Friedman be affirmed, The grounds for 
the filing by appellee Friedman of this petition for rehearing are as 
follows: 


The brief of appellee, Joseph Friedman, stated the question posed 
for the consideration of this Court as follows: 


"Is an optometrist who, at the request of a 
competing optical firm, examined for eye glasses a 
customer of the latter firm, for a fee paid to him by 
such firm, and who reported on the corrective lenses 
for the refractive abnormalities of such customer 
only to that optical firm which had contracted with 
him, which report by the optometrist to such firm 
included a suggestion to the firm that the customer 
be told to seek advice from a medical doctor or 
hospital for possible eye pathology, liable to such 
customer, in the absence of privity of contract 
between said optometrist and the customer, for not 
suggesting directly to the customer such medical 
inquiry ?" 


The opinion by a divided Court on pages 3-4 succinctly states the 


employment of the appellee Friedman by the appellee Buxbaum, as 
follows: 


"Pursuant to telephonic arrangements made 
by Buxbaum, Evers went as directed to appellee 
Firedman who maintained a competing optical bus- 
iness nearby. Friedman, a licensed optometrist, 
undertook at Buxbaum's request, to make an exam- 
ination of appellant's eyes and to report to Buxbaum. " 


The underscoring supplied by this appellee states the total and complete 


contractual obligation of Friedman. 


The record is clear that appellant Evers was not the customer or 
patient of appellee Friedman, and that no representation or statement 
of any kind was made by appellee Friedman to appellant. Friedman, 
pursuant to and in conformity with his employment, reported to Buxbaum 
the type of lens which would provide Evers with his best visual acuity 
and suggested to Buxbaum a recommendation to Evers to consult an oph- 
thalmplogist, or the Episcopal Eye, Ear and Throat Hospital for 





possible eye pathology. 


At page 5 of the opinion, the Court speaks of the Code provision 
as denouncing as unlawful the practice of optometry without a license, 
and that the Congressional regulation of optometry made clear a desire 
to protect the public from "inexpertness". 


Conceding a Congressional intent to guard against inexpertness, it 
is obvious from the record that appellee Friedman possessed and exer- 
cised the required skill in the eyesight examination of appellant, and 
that the type of lens indicated for providing appellant's best visual 
acuity did in fact, when glasses were supplied by Buxbaum, materially 
improve appellant's vision; and also that the appellee Friedman was 
correct in suspecting the existence of pathology, which he was neither 
qualified nor permitted to treat or diagnose. 


The statutory requirement that applicants for licensing as optome- 
trists be examined in theoretic and physiologic optics, practical and 
theoretic optometry, anatomy, physiology and eye pathology, can hardly 
be the basis for the "high standard of conduct" imposed at page 6 of the 
opinion. As was said in the case of Silver vs. Lansburg & Bro. , 72 
App. D.C. 77, 111 F. 2d 518, the purpose of these requirements was 
to insure that those who are licensed as optometrists are competent for 
the protection of the public against inexpertness. 


In the instant case appellee, a licensed optometrist, was not lack- 
ing in the training or knowledge required of optometrists. 


At pages 5 and 6 of the opinion this Court cites Semler v. Dental 
Examiners, 294 U.S. 608, 612, 55S. Ct. 570, and the policy consider- 
ations outlined in that case by Mr. Chief Justice Hughes. The exten- 
sion by this Court of that policy to the essential and delicate organ of 
the human eye would be proper in the case of a physician or ophthalmolo- 
gist, but is not warranted in the case of an optometrist, who simply and 
only measures visual acuity. The Semler case related to dentists. 
Dentists perform oral surgery and treat besides teeth many bodily ills of 





the mouth. 


disease. 
78 and 79: 


The 
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Optometrists do not treat the eye, whether in health or 
In Silver v. Lansburg & Bro., ante, this Court said at pages 


"* * * the reasons for preventing the practice 
of law and medicine through corporations do not ap- 
ply to optometry. But we prefer to rest our view 
upon the broader distinction arising out of the tra- 
ditional relationship between physician and patient 
and attorney and client, a relationship which does 
not exist in the practice of optometry. The profes- 
sional service required of the former, of its very 
nature, creates a relationship of trust and confi- 
dence. Both in the case of the physician and the 
lawyer, the person seeking his services must break 
down the barriers of reserve which otherwise serve 
to protect him and deliberately reveal to his profes- 
sional adviser secrets of physical or mental disa- 
bility or secrets of business of the most intimate 
nature. These necessary disclosures create the 
personal relationship which cannot exist between 
patient or client and a profit-seeking corporation. 
The universal recognition of this immediate, un- 
broken, and confidential association between doctor 
and lawyer and those who engage their services 
early created and still justifies the rule that their 
allegiance must be wholeheartedly to the patient or 
the client, and not to another. Nothing of this 
nature applies to the practice of optometry. 


"In this view, we may very well concede that 
optometry is a profession, as that term is now collo- 
quially used, but that fact is not enough to bring the 
rule into effect. There is no more reason to 
prohibit a corporation, organized for the purpose, 
from employing licensed optometrists, than there 
is to prohibit similar employment of accountants, 
architects, or engineers. We know of no instance 
in which the right in any of those cases has ever 
been challenged, though universally all are deemed 
professions." 


sole basis for appellant's claim against appellee Friedman is 
a failure by appellee Friedman to report directly to appellant his suspi- 
cion of pathology. In this state of the record, there appears no route 
for this Court to escape determining the answer to the question posed 
for consideration by the Court, namely, "can appellee Friedman be 
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liable to the appellant, in the absence of privity of contract between the 
appellant and Friedman, for not suggesting directly to the appellant 
medical inquiry, when the suggestion was made by Friedman only to his 
employer Buxbaum ?" In its opinion, the majority of the Court disre- 
garded this question, unless it may be considered answered by the lan- 
guage in the Court's opinion at page 6, quoted below: 
"Here for all practical purposes the optometrist 

Friedman joined the optician Buxbaum for the ac- 

complishment of a business result, common to both, 

for which a charge was to be made which both would 

share. Buxbaum could not measure the visual 


acuity of Evers. Friedman did not have the 
customer who had consulted Buxbaum." 


No authorities are cited to support the proposition that the relation- 


ship between Buxbaum and Friedman was a joint venture. The author- 


ities hereinafter referred to show the relationship to be not a joint venture. 
Not only does the opinion of the divided court leave unanswered the ques- 
tion posed by appellee Friedman, but the majority opinion restates and 
leaves unanswered its own similar question. At page 9, the divided 
court said: 
"This case did not require that Friedman make a 

correct diagnosis -- even if by law he had been permit- 

ted to make one. The question is whether or not in 

execution of the duty the appellees owed to Evers, 

under all the circumstances, they reasonably were 

required to impart to him the existence of a recognized 

need that he consult a doctor who might make the 

correct diagnosis. 

Whether this question could be answered affirmatively as to the 
appellee Buxbaum is a matter with which the appellee Friedman has no 
concern, but to answer it affirmatively against the appellee Friedman 
required the Court to hold that there was an affirmative duty on Fried- 
man to make known to Evers, notwithstanding the absence of privity of 
contract, his suspicion of pathology. 


No contention was made in the Court below that the relationship 
between the appellees was that of a joint venture, and joint venture was 
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not mentioned nor discussed in the briefs filed by any of the parties. 
The suggestion of joint venture appeared for the first time in this Court's 
opinion. 


The appellee Friedman respectfully submits that he and Buxbaum 
were not engaged in a joint venture, under the arrangement which exist- 
ed between them; and the record clearly shows that there existed no 
relationship of joint venture. We do not agree with the majority opinion 
of the Court, at page 6, that appellee Friedman, the licensed optometrist, 
joined the optician Buxbaum for the accomplishment of a business result 
common to both. The employment of Friedman by Buxbaum did not 
parallel or coincide with the business result to be accomplished by Bux- 
baum. Buxbaum sought to make and sell Evers eye-glasses. Fried- 
man’s employment was limited to only reporting to Buxbaum a prescrip- 
tion for the type of lens which would provide Evers with his best visual 
acuity. | Friedman had no concern with whether or not Buxbaum decided 
to make and sell glasses to Evers. The compensation to Friedman for 
the eyesight examination was payable by Buxbaum to Friedman, regard- 
less of whether glasses were made and sold by Buxbaum to Evers. So 
that it should not have been said by the Court that the charge which Bux- 
baum made for the actual sale of the glasses was one in which both Fried- 
man and Buxbaum shared. 


True, Buxbaum personally could not measure Evers’ visual acuity, 
but he could do so through an agent or an employee. Friedman, in this 
respect, was either his agent or his subcontrator for this purpose. The 
licensed optometrist whom the Rubin Optical Company regularly employ- 
ed was absent when Evers visited its place of business to purchase glass- 
es; so Buxbaum, the proprietor of the business, not himself an optome- 
trist, replaced the temporary absence of his own employee by arranging 
by telephone for Friedman to examine for Buxbaum Evers' eyesight and 
to report to Buxbaum. It is significantly true, as stated in the Court's 
opinion, that Evers did not consult Friedman but he was the customer of 
Buxbaum. But it does not follow from this that Friedman was without 
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acustomer. In these particular circumstances, Evers was the cus- 
tomer of Buxbaum and Buxbaum was the customer of Friedman. Fried- 
man's responsibility was to Buxbaum and Buxbaum's responsibility was 
to Evers. 


Accordingly, there is no basis in the record for the statement at 
page 6 of the majority opinion that Friedman joined Buxbaum for the ac- 
complishment of a business result common to both. 


Appellee Friedman fully and without negligence performed all that 
was required by his contract with Buxbaum. The arrangements and 
representations, if any, between Buxbaum and appellant, which preced- 
ed and followed Friedman's examination and report to Buxbaum, were 
not participated in by Friedman, nor did he have any interest in or con- 


trol of these matters. There cannot be a joint venture without joint 


interest and without joint control. 


Since appellee Friedman had no control, or right to share the con- 
trol with Buxbaum, in any of these matters, it cannot be properly said, 
as the majority of this Court does, nevertheless, say at page 9 of its 
opinion, that both appellees "are chargeable with the not unreasonable 
likelihood of the consequences of Evers' attempting to get adjusted to 
the glasses, when he should have been in the hands of an ophthalmologist." 
Nor can it be said that it should have been forseeable by appellee Fried- 
man that appellee Buxbaum would not impart to Evers the suggestion of 
appellee Friedman the possibility of the existence of pathology, for which 
he (Evers) should consult an ophthalmologist or eye hospital. 


Since this Court said, in Silver v. Lansburgh & Bro., ante, that 
“there is no more reason to prohibit a corporation, organized for the 
purpose, from employing licensed optometrists, than there is to prohibit 
similar employment of accountants, architects or engineers", it neces- 
sarily follows that the appellee Buxbaum, t/a Rubin Optical Company, 
as an individual, had that same right to employ appellee Friedman. 


If counsel for the appellee Friedman correctly reads and under- 





ARGUMENT 


There Is No Statutory Prohibition Against An 

Optometrist Advising His Patient That He Has A 

Pathologi ondition. 

The statute governing the practice of optometry prohibits an 
optometrist from practicing medicine. It does not follow, however, 
that he has no duty to properly advise his patients. He cannot attempt 
to treat diseases of the eye. He cannot hold himself out as qualified 
to do so and charge for it. But if he does see pathology, the statute 
does not anywhere state or imply that he must not advise his patient 
of it. The implication is to the contrary. Hampton v. Brackin's 
Jewelry and Optical Co., 237 Ala. 212, 186So. 173. 


Silver v. Lansburgh, 72 App. D.C. 77, 111 F. 2d 518 deals 
with an obviously different set of circumstances than that found in this 
case. Nowhere in its opinion does the court state that an optometrist 
under the statute must not advise his patient of the need for medical 
care. 


CONCLUSION 


The order of the court below granting the motion for summary 
judgment of both the defendants should be reversed and the case 
remanded to the District Court to be tried before a jury. 


Respectfully submitted, 
WILLIAM T. HANNAN, 
JOSEPH F. CASTIELLO, 
RALPH F. BERLOW, 
KENT D. THORUP, 


637 Woodward Building 
Washington 5, D. C. 


Attorneys for Appellant 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,903 


STACY EVERS, 
Appellant, 


Vv. 


HERBERT A. BUXBAUM, 
t/a Rubin Optical Company 


and 
JOSEPH FRIEDMAN, 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PETITION OF APPELLEE JOSEPH FRIEDMAN 
FOR REHEARING 


The appellee Joseph Friedman by his attorney, Alfred M.Schwartz, 
petitions the Court to grant a rehearing in banc, or in the alternative a 
rehearing by the division of this Court which originally heard the appeal, 
and upon a rehearing and further consideration hereof that the judgment 
of this Court entered herein on the 6th day of March, 1958, reversing 
the judgment below in favor of the appellee Joseph Friedman, be vacated, 
and that the judgment in the United States District Court for the District 
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of Columbia in favor of Joseph Friedman be affirmed. The grounds for 
the filing by appellee Friedman of this petition for rehearing are as 
follows: 


The brief of appellee, Joseph Friedman, stated the question posed 
for the consideration of this Court as follows: 


‘Is an optometrist who, at the request of a 
competing optical firm, examined for eye glasses a 
customer of the latter firm, for a fee paid to him by 
such firm, and who reported on the corrective lenses 
for the refractive abnormalities of such customer 
only to that optical firm which had contracted with 
him, which report by the optometrist to such firm 
included a suggestion to the firm that the customer 
be told to seek advice from a medical doctor or 
hospital for possible eye pathology, liable to such 
customer, in the absence of privity of contract 
between said optometrist and the customer, for not 
Suggesting directly to the customer such medical 


inquiry ?" 
The opinion by a divided Court on pages 3-4 succinctly states the 


employment of the appellee Friedman by the appellee Buxbaum, as 
follows: 
"Pursuant to telephonic arrangements made 

by Buxbaum, Evers went as directed to appellee 

Firedman who maintained a competing optical bus- 

iness nearby. Friedman, a licensed optometrist, 

undertook at Buxbaum's request, to make an exam- 

ination of appellant's eyes and to report to Buxbaum." 
The underscoring supplied by this appellee states the total and complete 
contractual obligation of Friedman. 


The record is clear that appellant Evers was not the customer or 
patient of appellee Friedman, and that no representation or statement 
of any kind was made by appellee Friedman to appellant. Friedman, 
pursuant to and in conformity with his employment, reported to Buxbaum 
the type of lens which would provide Evers with his best visual acuity 
and suggested to Buxbaum a recommendation to Evers to consult an oph- 
thalmplogist, or the Episcopal Eye, Ear and Throat Hospital for 


possible eye pathology. 


At page 5 of the opinion, the Court speaks of the Code provision 
as denouncing as unlawful the practice of optometry without a license, 
and that the Congressional regulation of optometry made clear a desire 
to protect the public from "inexpertness”. 


Conceding a Congressional intent to guard against inexpertness, it 
is obvious from the record that appellee Friedman possessed and exer- 
cised the required skill in the eyesight examination of appellant, and 
that the type of lens indicated for providing appellant's best visual 
acuity did in fact, when glasses were supplied by Buxbaum, materially 
improve appellant's vision; and also that the appellee Friedman was 
correct in suspecting the existence of pathology, which he was neither 
qualified nor permitted to treat or diagnose. 


The statutory requirement that applicants for licensing as optome- 
trists be examined in theoretic and physiologic optics, practical and 
theoretic optometry, anatomy, physiology and eye pathology, can hardly 
be the basis for the "high standard of conduct" imposed at page 6 of the 
opinion. AS was said in the case of Silver vs. Lansburg & Bro., 72 
App. D.C. 77, 111 F. 2d 518, the purpose of these requirements was 
to insure that those who are licensed as optometrists are competent for 
the protection of the public against inexpertness. 


In the instant case appellee, a licensed optometrist, was not lack- 
ing in the training or knowledge required of optometrists. 


At pages 5 and 6 of the opinion this Court cites Semler v. Dental 
Examiners, 294 U.S. 608, 612, 55S. Ct. 570, and the policy consider- 
ations outlined in that case by Mr. Chief Justice Hughes. The exten- 
sion by this Court of that policy to the essential and delicate organ of 
the human eye would be proper in the case of a physician or ophthalmolo- 
gist, but is not warranted in the case of an optometrist, who simply and 
only measures visual acuity. The Semler case related to dentists. 
Dentists perform oral surgery and treat besides teeth many bodily ills of 
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the mouth. Optometrists do not treat the eye, whether in health or 
disease. In Silver v. Lansburg & Bro., ante, this Court said at pages 
78 and 79: 


""* * * the reasons for preventing the practice 
of law and medicine through corporations do not ap- 
ply to optometry. But we prefer to rest our view 
upon the broader distinction arising out of the tra- 
ditional relationship between physician and patient 
and attorney and client, a relationship which does 
not exist in the practice of optometry. The profes- 
sional service required of the former, of its very 
nature, creates a relationship of trust and confi- 
dence. Both in the case of the physician and the 
lawyer, the person seeking his services must break 
down the barriers of reserve which otherwise serve 
to protect him and deliberately reveal to his profes- 
sional adviser secrets of physical or mental disa- 
bility or secrets of business of the most intimate 
nature. These necessary disclosures create the 
personal relationship which cannot exist between 
patient or client and a profit-seeking corporation. 
The universal recognition of this immediate, un- 
broken, and confidential association between doctor 
and lawyer and those who engage their services 
early created and still justifies the rule that their 
allegiance must be wholeheartedly to the patient or 
the client, and not to another. Nothing of this 
nature applies to the practice of optometry. 


"In this view, we may very well concede that 
optometry is a profession, as that term is now collo- 
quially used, but that fact is not enough to bring the 
rule into effect. There is no more reason to 
prohibit a corporation, organized for the purpose, 
from employing licensed optometrists, than there 
is to prohibit similar employment of accountants, 
architects, or engineers. We know of no instance 
in which the right in any of those cases has ever 
been challenged, though universally all are deemed 
professions." 


The sole basis for appellant's claim against appellee Friedman is 
a failure by appellee Friedman to report directly to appellant his suspi- 
cion of pathology. In this state of the record, there appears no route 
for this Court to escape determining the answer to the question posed 
for consideration by the Court, namely, "can appellee Friedman be 
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liable to the appellant, in 'the absence of privity of contract between the 
appellant and Friedman, for not suggesting directly to the appellant 
medical inquiry, when the suggestion was made by Friedman only to his 
employer Buxbaum ?" In its opinion, the majority of the Court disre- 
garded this question, unless it may be considered answered by the lan- 
guage in the Court's opinion at page 6, quoted below: 
“Here for all practical purposes the optometrist 
Friedman joined the optician Buxbaum for the ac- 
complishment of a business result, common to both, 
for which a charge was to be made which both would 
share. Buxbaum could not measure the visual 
acuity of Evers. Friedman did not have the 
customer who had consulted Buxbaum." 
No authorities are cited to support the proposition that the relation- 


ship between Buxbaum and Friedman was a joint venture. The author- 


ities hereinafter referred to show the relationship to be not a joint venture. 


Not only does the opinion of the divided court leave unanswered the ques- 
tion posed by appellee Friedman, but the majority opinion restates and 
leaves unanswered its own similar question. At page 9, the divided 
court said: 
“This case did not require that Friedman make a 

correct diagnosis -- even if by law he had been permit- 

ted to make one. The question is whether or not in 

execution of the duty the appellees owed to Evers, 

under all the circumstances, they reasonably were 

required to impart to him the existence of a recognized 

need that he consult a doctor who might make the 

correct diagnosis. 

Whether this question could be answered affirmatively as to the 
appellee Buxbaum is a matter with which the appellee Friedman has no 
concern, but to answer it affirmatively against the appellee Friedman 
required the Court to hold that there was an affirmative duty on Fried- 
man to make known to Evers, notwithstanding the absence of privity of 


contract, his suspicion of pathology. 


No contention was made in the Court below that the relationship 
between the appellees was that of a joint venture, and joint venture was 
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not mentioned nor discussed in the briefs filed by any of the parties. 
The suggestion of joint venture appeared for the first time in this Court's 


opinion. 


The appellee Friedman respectfully submits that he and Buxbaum 
were not engaged in a joint venture, under the arrangement which exist- 
ed between them; and the record clearly shows that there existed no 
relationship of joint venture. We do not agree with the majority opinion 
of the Court, at page 6, that appellee Friedman, the licensed optometrist, 
joined the optician Buxbaum for the accomplishment of a business result 
common to both. The employment of Friedman by Buxbaum did not 
parallel or coincide with the business result to be accomplished by Bux- 
baum. Buxbaum sought to make and sell Evers eye-glasses. Fried- 
man's employment was limited to only reporting to Buxbaum a prescrip- 
tion for the type of lens which would provide Evers with his best visual 
acuity. Friedman had no concern with whether or not Buxbaum decided 
to make and sell glasses to Evers. The compensation to Friedman for 
the eyesight examination was payable by Buxbaum to Friedman, regard- 
less of whether glasses were made and sold by Buxbaum to Evers. So 
that it should not have been said by the Court that the charge which Bux- 
baum made for the actual sale of the glasses was one in which both Fried- 
man and Buxbaum shared. 


True, Buxbaum personally could not measure Evers' visual acuity, 
but he could do so through an agent or an employee. Friedman, in this 
respect, was either his agent or his subcontrator for this purpose. The 
licensed optometrist whom the Rubin Optical Company regularly employ- 
ed was absent when Evers visited its place of business to purchase glass- 
es; so Buxbaum, the proprietor of the business, not himself an optome- 
trist, replaced the temporary absence of his own employee by arranging 
by telephone for Friedman to examine for Buxbaum Evers' eyesight and 
to report to Buxbaum. It is significantly true, as stated in the Court's 
Opinion, that Evers did not consult Friedman but he was the customer of 
Buxbaum. But it does not follow from this that Friedman was without 
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acustomer. In these particular circumstances, Evers was the cus- 
tomer of Buxbaum and Buxbaum was the customer of Friedman.  Fried- 
man's responsibility was to Buxbaum and Buxbaum's responsibility was 
to Evers. 


Accordingly, there is no basis in the record for the statement at 
page 6 of the majority opinion that Friedman joined Buxbaum for the ac- 
complishment of a business result common to both. 


Appellee Friedman fully and without negligence performed all that 
was required by his contract with Buxbaum. The arrangements and 
representations, if any, between Buxbaum and appellant, which preced- 
ed and followed Friedman's examination and report to Buxbaum, were 
not participated in by Friedman, nor did he have any interest in or con- 
trol of these matters. There cannot be a joint venture without joint 
interest and without joint control. 


Since appellee Friedman had no control, or right to share the con- 
trol with Buxbaum, in any of these matters, it cannot be properly said, 
as the majority of this Court does, nevertheless, say at page 9 of its 
opinion, that both appellees "are chargeable with the not unreasonable 
likelihood of the consequences of Evers' attempting to get adjusted to 
the glasses, when he should have been in the hands of an ophthalmologist." 
Nor can it be said that it should have been forseeable by appellee Fried- 
man that appellee Buxbaum would not impart to Evers the suggestion of 
appellee Friedman the possibility of the existence of pathology, for which 
he (Evers) should consult an ophthalmologist or eye hospital. 


Since this Court said, in Silver v. Lansburgh & Bro., ante, that 
“there is no more reason to prohibit a corporation, organized for the 
purpose, from employing licensed optometrists, than there is to prohibit 
similar employment of accountants, architects or engineers", it neces- 
sarily follows that the appellee Buxbaum, t/a Rubin Optical Company, 
as an individual, had that same right to employ appellee Friedman. 


If counsel for the appellee Friedman correctly reads and under- 
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stands the implications of this decision, a general contractor, under- 
taking to subcontract part of the erection of a building to a subcontractor, 
because the general contractor lacked the skill to perform that portion 
of the work subcontracted, and the compensation of the subcontractor is 
being paid to him by the general contractor from funds received from the 
owner of the property, the general contractor could create a vicarious 
liability on the subcontractor without any negligence on the part of the 
subcontractor if the general contractor alone breached some duty which 
the general contractor alone owed to the owner of the property. This 
would necessarily follow from the reasoning in the instant case if the 
court holds the relation between the general contractor and subcontractor 


is that of joint adveturers. 


Again, if the decision of this Court, holding that the appellees 
Friedman and Buxbaum were engaged in a joint venture, is to stand, 
the following illustrates the extreme to which liability may be vicariously 
extended to any employee or independent contractor performing any 
service where the tort is solely the negligence of the employer. If an 
owner of land desires to build for himself a house, and in its construction 
engages a plumber, engineer or an architect, either because he does not 
possess the knowledge or because he is not licensed or registered as a 
plumber, engineer or architect, the plumber, engineer or architect may 
be an employee or independent contractor, but the inability of the land 
owner to do his own plumbing, engineering or sketches or plans, or his 
lack of a professional license in these fields, and the land owner's agree- 
ment to compensate the plumber, engineer or architect for the plumbing, 
engineering or architectural services which might be rendered to the 
land owner, would create a joint venture. The employee, then, with- 
out negligence on his part would be liable vicariously for the acts ne- 
gligently committed by his employer. 


In Silver v. Lansburg & Bro., ante, this Court said that the right 


of a corporation to employ an optometrist is the same as its right to 
employ accountants, an architect or an engineer. 
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The essential, indispensable elements for a joint venture, lacking 
in the above illustrations as well as lacking in the instant case, are com- 
munity of interest in the purpose of the undertaking and joint proprietor- 
ship or control. 30 Am. Jur. 682, Title "Joint Adventures", Section 11. 


Joint adventures has also been defined as an undertaking by two or 
more persons jointly to carry out single business enterprise for profit. 
30 Am. Jur. 677, Title "Joint Adventures", Sec. 3. 


Another definition is given in Chisholm v. Gilmer, 81 F. 2d 120, 
to the effect that a joint adventure exists when two or more persons 
combine in a joint business enterprise for their mutual benefit, with an 
express or implied understanding or agreement that they are to share 
in the profits or losses of the enterprise, and that each is to have a 
voice in its control and management. The assumption of the relation- 
ship of partners with respect to a particular undertaking is the essence 
of a joint adventure. 


To constitute a joint enterprise the parties must have a community 
of interest in the purposes of the undertaking and equal authority or right 
to direct and govern the movements and conduct of each other in connec- 
tion therewith therewith. Darman v. Zilch, 56R.I. 413, 186A. 21, 
110 A.L.R. 826. 


Joint participation in the conduct of the business is an essential 
element of a joint adventure. Spier v. Lang, 4 Cal. 2d 711, 53 P. 2d 
138. 


A profit jointly sought in a single transaction is the chief character- 
istic. |The profit must be joint and not several. 138 A.L.R. 973. 
Also see annotation 138 A.L.R. 968, et seq. 


It is respectfully submitted that the decision in this case by the 
majority of the Court is a radical departure and abrogation of long and 





well established common law principles relating to privity of contract, 
discussed in this appellee's original brief (pages 7 to 14), and also a 


dangerous and unprecedented extension of the principles of joint venture. 
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New and unheard of liabilities are imposed upon every employee and 
independent contractor. This radical departure, in the opinion of ap- 
pellee’s counsel, calls for a reconsideration of this case by this Court 
in banc, or in the alternative by the division of the Court which original- 
ly heard the appeal. 


Respectfully submitted, 


ALFRED M. SCHWARTZ 


916 Evans Building 
1420 New York Avenue, N. W. 
Washington 5, D. C. 


CERTIFICATE OF COUNSEL 


The undersigned, counsel for appellee Joseph Friedman, does 
hereby certify that the foregoing petition for rehearing is presented in 
good faith and not for delay. 

Ql a 


fred M. Schwartz 


CERTIFICATE OF SERVICE 


Copy of the foregoing petition served personally onthe __ day of 
March 1958, on Messrs. William T. Hannan, Joseph F. Castiello, Ralph 
F. Berlow, and Kent D. Thorup, 637 Woodward Building, Washington, 

D. C., Attorneys for Appellant; and on Messrs. Nathan M. Lubar and 
Harold J. Nussbaum, 200 Woodward Building, Washington, D. C., 
attorneys for appellee Buxbaum. 


Alfred M. Schwartz 





